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Names and Addresses of Attorneys of Record.

E. E. EITCHIE, Valclez, Alaska,

L. V. RAY, Seward, Alaska,

Attorneys for John Pliillips, Plaintiff and

Appellee.

R. J. BORYER, Cordova, Alaska.

BROWN & LYONS, Valdez, Alaska,

Attorneys for Tlie Copper River & North-

western Railway Company, a Corpora-

tion, and Edward C. Hasey, Defendants

and Appellants.

[Order Extending Time to File Record.]

In the Circuit Court of Appeals for the Ninth Circuit.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY and EDWARD €.

HASEY,
Plaintiffs in Error,

vs.

PHILLIPS,
Defendant in Error.

GOOD CAUSE APPEARING THEREFOR, it

i. hereby ordered that said plaintiffs in error ^ay

have, and they are hereby granted, ^^^^
}^l\'^^^l

from and after the date hereof, withm which to file

their record in the above-entitled court, and docket

their cause therein.
'

-oQcg

Circuit Judge.

Dated: December 21, 1910.
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[Endorsed] : No. 1941. In the Circuit Court of

Appeals for the Ninth Circuit. Copper River &
Northwestern Eailwa}' Company and Edward C.

Hasey, Plaintiffs in Error, vs. Phillips, De-

fendant in Error. Order Extending Time. Filed

Dec. 22, 1910. F. D. Monekton, Clerk. Eefiled Jan.

14, 1911. F. D. Monekton, Clerk.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

Versus

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Amended Complaint.

Plaintiff alleges

:

I. That the defendant, the Copper River & North-

western Railway Company, is a corporation organ-

ized and existing under the laws of the State of

Nevada and doing business in the Territory of

Alaska, and at all the times hereinafter mentioned it

was a corporation as aforesaid doing business in the

Territory of Alaska.

II. That on the 25th day of September, 1907, said

defendant corporation claimed a certain railroad

right of way through Keystone canyon, about four-
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teen miles easterly from the town of Valdez, in_said

Territory of Alaska, and a certain partly constructed

railroad grade through a part of said Keystone

canyon from the westerly end thereof, over said

right of way, and claimed possession of said right of

way and grade through its agents.

III. That the chief agent of said defendant cor-

poration in charge and purported possession of said

right of way and grade aforesaid was Edward C.

Hasey one of the defendants herein ; that said Hasey

was placed in charge of said right of way and grade

by George C. Hazelet, one of the defendants herem,

who was at that time the general agent of said Copper

River & Northwestern Railway Company at its prin-

cipal Alaska office in Valdez, Alaska, and its service

agent for the Territory of Alaska; that a few days

before the said 25th day of September, 1907, to wit,

on the day of September, 1907, the said George

C Hazelet, acting as such general agent of said de-

fendant corporation, dispatched and caused to be

delivered to the said Edward C. Hasey in said Key-

stone canyon several repeating rifles and a large

quantity of ammunition for the same ;
and at or about

the same time instructed and ordered the said Hasey

to employ any necessary force to prevent objection-

able persons from passing over the said right of way

and grade in Keystone canyon.

IV That in the forenoon of said 25th day of Sep-

tember 1907, this plaintiff undertook to walk peace-

ably and lawfully through said Keystone canyon;

that he was lawfully in said canyon, and as he was

walking quietly and peaceably through the same a
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short distance insidie the western entrance thereto,

the said Edward C. Hasey, then and there acting for

said Copper River & Northwestern Railway Com-

pany and under its order wilfully, unlawfully and

feloniously, and without any provocation whatsoever

on the part of this plaintiff, fired several shots from

a repeating rifle, loaded with powder and balls,

toward the plaintiff, who was making no hostile

demonstration toward said Hasey or any other per-

son; that when said Hasey began shooting in the

direction of this plaintiff as aforesaid, plaintiff

turned and started to retreat from the canyon by the

way in which he had entered; that the said Hasey

continued to fire said rifle toward this plaintiff and

one of the bullets so fired by said Hasey from the said

rifle by him then and there held, struck plaintiff in

the right hip below the pelvic bone, continuing from

its entrance a straight course through the body until

it passed out in the inguinal region.

V. That because of said wound plaintiff was com-

pelled to lie and remain in a hospital under constant

surgical and medical care for a period of twenty-

four days continuously from and after said 25th day

of September, 1907 ; that during all of the time of his

said detention in the hospital he suffered great

physical pain and great mental anguish and anxiety,

all resulting directly from said wound; that he be-

came and for a long time after his discharge he re-

mained sick, sore, lame and disordered; that as a

direct and immediate consequence of said wound he

suffered permanent injuries to the muscles of his

said right hip which incapacitated him for severe
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manual labor, and lie is informed by competent

surgical authority that he will be so incapacitated

throughout the remainder of his natural life, whereby

his earning capacity is greatly decreased ; that he still

suffers great pain from said wound, and he is as-

sured by competent surgical authority that one or

more additional surgical operations will probably be

necessary because of said wound.

V'l. That at the time said wound was inflicted as

aforesaid plaintiff was a strong, healthy man, 34

years of age ; that he was sober and industrious, and

was capable of earning, and did earn, the highest

wages as a laborer, and at the time he suffered said

wound as aforesaid he was earning four dollars a

day as a laborer ; that since his partial recovery from

said wound he has been unable and is now unable to

obtain emplojTuent as a laborer because he is unable

to perform the work required of a man employed for

hard labor, and as a consequence he is able to secure

only menial employment at inferior wages ; that as a

direct and permanent result of said wound his earn-

ing capacity has been decreased fully one-half ; that

by reason of all the facts herein recited plaintiff has

been damaged Twenty-five Thousand Dollars.

Wherefore plaintiff asks judgment against said

defendants, and each of them, for the sum of Twenty-

five Thousand Dollars ($25,000), his damages so as

aforesaid sustained, and for the costs of this action.

E. E. RITCHIE,
Attorney for Plaintiff.



6 The Copper River etc. By. Co. et al.

United States of America,

Territory of Alaska,—ss.

John Phillips, being duly sworn, says that he is

the plaintiff in the above-entitled action ; that he has

heard read the foregoing amended complaint, and

he believes the same to be true.

his

JOHN X PHILLIPS,
mark

Witness to mark

:

B. B. LOCKHAET.
Sworn to and subscribed before me this 12th day

of May, 1909.

[Seal] B. B. LOCKHART,
Notary Public.

[Endorsement on Amended Complaint] : Orig-

inal. John Phillips, Pliff., vs. Copper River Ry. Co.

et al.. Defendants. Amended Complaint. Filed in.

the District Court, Territory of Alaska, Third Di-

vision. Mayll, 19'0a E. H. Mack, Clerk. By Thos.

S. Scott, Deputy. E. E. Ritchie, Attorney for Plain-

tiff.
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In the United States District Court for the Territory

of Alaska, Third Division, at Valdez, Alaska.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Demurrer.

Conies now the defendant, the Copper River &

Northwestern Railway Company, one of the defend-

ants herein, by its attorney, R. J. Boryer, pleading

separately and for itself, demurs to the Amended

Complaint filed in this action, and for cause of demur

alleges

:

That the Amended Complaint does not state facts

sufficient to constitute a cause of action against this

defendant, the Copper River & Northwestern Rail-

way Company.

Wherefore defendant prays that said action be dis-

missed as against this defendant, the Copper River

& Northwestern Railway Company, and that it be

given judgment for its costs and disbursements

herein.

R. J. BORYER,
Attorney for Copper River & Northwestern Railway

Company.
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I hereby certify that I received the annexed Writ

of Demurrer at Valdez, Alaska, on the 29th day of

Juh", 1909, and thereafter on the same date I served

the same at Valdez, Alaska, upon E. E. Ritchie, at-

torney for plaintiff, John Phillips, by delivering to

and leaving with him a copy thereof certified to be

such "by E. J. Boryer, attorney for defendant, Copper

River & Northwestern Railway Company, and by

having said E. E. Ritchie as such attorney for plain-

tiff, indorse receipt of service upon the original Writ

and an extra copy thereof.

Dated at Valdez, Alaska, this 29th day of July,

1909.

H. P. SULLIVAN,
U. 8. Marshal.

By C. L. Vawter,

Deputy.

MARSHAL'S COSTS:
1 Service 6.00

United States of America,

District of Alaska,—ss.

This is to certify that the foregoing is a true and

correct copy of the original demurrer in the above-

entitled action and of the whole thereof.

Dated this 26 day of July, A. D. 1909.

R. J. BORYER,
Attorney for Copper River & N. W. Ry. Co.

United States of America,

District of Alaska,—ss.

Due and legal service is hereby accepted, this 29th

day of July, A. D. 1909, by receiving a copy thereof,
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duly certified to by R. J. Boryer, attorney for the

Copper Eiver and Northwestern Railway Company.

E. E. RITCHIE,

Attorney for Plaintiff.

[Endorsement on Original Demurrer] : No. 369.

United States District Court, District of Alaska,

Third Division, at Valdez. John Phillips, Plaintiff,

vs. Copper River & N. W. Ry. Co., George C. Hazelet,

Edward C Hasey, Defendants. Original Demurrer.

Filed in the District Court, Territory of Alaska,

Third Division. Jul. 29, 1900. Ed. M. Lakin, Clerk.

By C. C. Page, Deputy. R. J. Boryer, Attorney for

Copper River & Northwestern Ry. Co., Cordova,

Alaska.

In the United States District Court for the Territory

of Alaska, Third Division, at Valdez, Alaska.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Order Overruling Demurrer and Granting Leave to

Plead.

The general demurrer of the defendant, the Copper

River and Northwestern Railway Company, a cor-

poration, to the amended complaint of the plaintiff.
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in the above-entitled action, coming on regularly to

be heard on this 14th day of September, A. D. 1900,

Brown & Lyons appearing as attorneys for said de-

fendant corporation in support of said demurrer, and

E. E. Ritchie appearing as attorney for plaintiff in

opposition thereto, and the Court having heard the

argument of counsel, and being fully advised in the

premises

:

It is ordered, that said Demurrer be and the same

is hereby overruled; and said defendant corporation

is granted twenty days from this date to answer or

otherwise plead to plaintiff's said amended com-

plaint.

Done this 14th day of September, A. D. 1909.

By the Court

:

PETER D. OVERFIELD,
Judge.

To the overruling of said demurrer, the defendant

the Copper River and Northwestern Railway Com-

pany, a corporation, by its attorneys duly excepted

and said exception is by the Court allowed.

Judge.

Entered Court Journal No. 5, page No. 348-9.

[Endorsement] : No. 369. In the District Court

for the Territory of Alaska, Division No. 3, at

Valdez. John Phillips, Plaintiff, Copper River &
Northwestern R. R. Co. et al.. Defendants. Original

Order Overruling Demurrer. Brown & Lyons, At-

torneys for Defendant Corporation, Valdez, Alaska.

Piled in the District Court, Territory of Alaska,
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Third Division. Sep. 14, 1900. Ed. M. Lakin, Clerk.

By €. C. Page, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER AND NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Separate Answer of Copper River and Northwestern

Railway Company.

The defendant, the Copper River and Northwest-

ern Railway Company, for its separate answer to the

complaint of the plaintiff in the above-entitled ac-

tion, says and alleges:

First. It admits that it is a corporation as alleged

in the first paragraph of plaintiff's complaint.

Second. Answering the second paragraph of

plaintiff's complaint, this defendant says it admits

said second paragraph and alleges that it was in the

actual, quiet and peaceable possession of certain rock

grade and work in and along the side of said canyon,

and entitled to the possession thereof.

Third. Answering the third paragraph of plain-

tiff's complaint, this defendant says: It admits that

it employed the defendant Edward C. Hasey as a

foreman in its work in and upon said rock grade in
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said Keystone Canyon, and denies tliat it or any of

its agents or officers ever ordered or directed or au-

thorized the said defendant Edward C. Hasey to use

any force whatever towards the plaintiff or towards

any person or persons whomsoever, at or in said

Keystone Canyon or at any other place or at any

time whatever or at all.

Fourth. Answering the fourth paragraph of

plaintiff's complaint, this defendant says and al-

leges : That it has no knowledge or information suffi-

cient to form a belief as to whether said defendant

Edward C. Hasey shot towards plaintiff or shot

plaintiff, and this defendant denies that said defend-

ant Edward C. Hasey had any orders or authority

whatever from this defendant or any of its officers

or agents to shoot towards plaintiff or towards any

other person whomsoever, or at all, or to use any

force towards plaintiff or towards any person whom-
soever, and this defendant alleges the fact to be that

if said defendant Edward C. Hasey shot towards

plaintiff or shot plaintiff, he did so while acting

wholly upon his own responsibility, and entirely

without the scope of his authority and not in the

course of his employment by this defendant, and ex-

pressly contrary to the orders and instructions given

him by defendant and its agents and officers, and

that if said defendant Edward C. Hasey did shoot

said plaintiff, it was not while engaged in any em-

ployment for or on account of this defendant, or by

its orders or directions, but was entirely outside of

and beyond his said employment and the scope of his

authority.
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Fifth. Answering the fifth paragraph of plain-

tiff's complaint, this defendant says and alleges:

That it has no knowledge or information sufficient to

form a belief as to the facts set forth in said fifth

paragraph of plaintiff's said complaint, and there-

fore denies the same and the whole thereof, and this

defendant specifically denies that it caused or had

anything whatever to do with any injuries received

by plaintiff.

Sixth. Answering the sixth paragraph of plain-

tiff's said complaint, this defendant says that it has

no knowledge or information as to the facts set out

in said sixth paragraph of said complaint and there-

fore denies the same and the whole thereof, and spe-

cifically denies that plaintiff has been damaged in

the sum of Twenty-five Thousand Dollars, by any act

whatsoever of this defendants^ or in any sum what-

ever.

Wherefore this defendant prays that the plain-

tiff's complaint may be dismissed as to this defend-

ant, for for its costs herein.

R. J. BOBYER,
BROWN & LYONS,

Attorneys for Defendant, the Copper River & North-

western Railway Company.

United States of America,

District of Alaska,—ss.

I, Erastus C. Hawkins, being first duly sworn, de-

poses and says : That I am the resident agent of the

Cojjper River and Northwestern Railway Company
for purpose of and upon whom service of a summons



14 The Copper River etc. By. Co. et at.

might be made, and upon whom service in this ac-

tion was made in the above-entitled action, and that

the foregoing answer is true as I verily believe.

ERASTUS C. HAWKINS.

Subscribed and sworn to before me this the 29 day

of September, A. D. 1909.

R. J. BORYER,

Notary Public for the District of Alaska.

United States of America,

District of Alaska,—ss.

This is to certify that the foregoing is a true and

correct copy of the original answer in the above-

entitled action and of the whole thereof.

Dated this the 30 day of September, A. D. 1909.

BROWN & LYONS,

R. J. BORYER,
Attorney for Defendants.

United States of America,

District of Alaska,—ss.

Due and legal service is hereby accepted, this 2d

day of October, A. D. 1909, by receiving a copy

thereof, duly certified to by F. M. Brown, one of the

attorneys for the defendants Copper River & N. W.

^^' ^^"^^"^-
E. E. RITCHIE,

Attorney for Plaintiff.

[Endorsement] : Ko. 369. United States District

Court, District of Alaska, Third Division at Vald^.

John Phillips, Plaintiff, vs. Copper Eiver & N W.

Hv Co et al., Defendants. Separate Answer of Cop-

per River & N. W. By. Co. R. J. Boryer and Brown
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& Lyons, Attorney for Deft., Copper River & N. W.
Ry. Co. Filed iii the District Court, Territory of

Alaska, Third Division. Oct. 2, 1909. Ed. M.

Lakin, Clerk. By Thos. S. Scott, Dep.

In the United States District Court for the Territory

of Alaska, Third Division, at Valdes.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Motion [Filed October 2, 1909] for Change of Venue.

Comes now the above-named defendant, the Cop-

per River and Northwestern Railway Company, and

moves the Court to order the trial of the above-en-

titled action to be changed from Valdez, Alaska, to

Juneau, in the First Judicial Division of Alaska,

upon the groimds and for the reasons following, to

wit:

First. That there is reason to believe that an im-

partial trial of said cause cannot be had in Valdez,

nor at any place near Valdez, Alaska.

Second. That the convenience of witnesses and

the ends of justice would be promoted by changing

the place of said trial from Valdez, to Juneau,

Alaska.
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Said motion will be based upon tbe affidavits of

M. Blum, F. B. Wheat, H. W. Miller, H. T. Whit-

ley, E. C. Dalton, J. M. Lathrop, Ray Larson, W. M.
Finical, George J. Love and Charles A. Hand,

hereto attached, and served and filed herewith.

R. J. BORYER and

BROWN & LYONS,
Attorneys for Defendant Copper River and North-

western Railway Company.

In the United States District Court for the Territory

of Alaska, Third Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Affidavit [of M. Blum in Support of Motion for

Change of Venue].

United States of America,

District of Alaska,—ss.

M. Bliun, being first duly sworn, deposes and says

he is now and for more than two years last past has

been a resident of Valdez, Alaska. That affiant

knows the defendants could not, nor could either of

them have, a fair or impartial trial in the above-en-

titled action, in Valdez, nor could a fair or impartial

jury be secured to try said cause in Valdez, for the
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reason that the facts out of which said case arises

have been so fully discussed in Valdez and also in

Seward and Cordova, that scarcely a juror could be

found who had not formed and expressed a fixed

opinion of the merits of said case. That the shoot-

ing alleged in the complaint to have occurred, caused

the most intense excitement and feeling in and near

Valdez, and there is now a strong prejudice and feel-

ing existing against all of the defendants, on account

thereof, in Valdez. That the criminal prosecution

against the defendant Edward C. Hasey, growing of

the same shooting alleged in plaintiff's complaint

herein, was transferred from the above-entitled court

to the District Court of the First Judicial Division

of Alaska, at Juneau, and the same reasons exist for

a change of venue in this case, as did in said criminal

case.

[Seal] M. BLUM.
Subscribed and sworn to before me this 1st day of

October, 1909.

JOHN LYONS,
Notary Public.

In the United States District Court for the Territory

of Alaska, Third Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPEE EIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.
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Alfidavit [of E. B. Wheat, in Support of Motion for

Change of Venue].

United States of America,

District of Alaska,—ss.

E. B. Wheat, being first duly sworn, deposes and

says that he is now, and for more than ten years last

past has been, a resident of Valdez, Alaska, and is

by occupation a merchant.

That the cause of action alleged in the above-en-

titled action grows out of the shooting of five men in

Keystone Canyon, b}^ Edward C. Hasey, in Septem-

ber, 1907, and the popular in and around Valdez was

then and ever since has been very intense against

said Hasey and against the Copper Eiver & North-

western E ailway Company, defendant, in M^iose em-

ploy said Hasey was at the time of said shooting.

That the ''Valdez Prospector," the only newspaper

published in Valdez, contained full accounts of said

shooting, and nearly, if not everyone in Valdez and

in Seward and Cordova, has discussed said case fully,

and it would be impossible to get a fair or impartial

jury to try the above-entitled case in Valdez or in

Seward or Cordova.

That the case of the United States against Ed-

ward C. Hasey, in the above-entitled court, growing

out of the identical shooting alleged plaintiff's com-

plaint in this case, was transferred to Juneau,

Alaska, on a change of venue, as it was and is im-

possible that said case could be tried fairly or im-

partially at Valdez; that public sentiment is strongly
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agamst said Copper River & Northwestern Railway

Company in ValdeZj^and it could not have a fair and

impartial trial of this case in Valdez.

E. B. WHEAT.
Subscribed and sworn to before me this 25th day

of September, 1909.

[Seal] JOHN LYONS,
Notary Public.

/;/' tlte United States District Court for the Territory

of Alaska, Third Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Affidavit [of H. W. Miller, in Support of Motion for

Change of Venue].

United States of America,

District of Alaska,—ss.

H. W. Miller, by occupation an accountant, being

first duly sworn, dejDoses and says that he has been

a resident of Valdez, Alaska, for more than eight

years last past ; that the shooting of the plaintiff in

the above-entitled action, b}^ the defendant Edward

C. Hasey, together with four other men, caused great

excitement and feeling in Valdez, in the defendant,

the Copper River & Northwestern Railway Com-
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pany, was severely censured and blamed, and the

feeling and prejudice against said railway company

,
has been and still is very strong in Valdez ; that said

feeling rather than dying out, has been further

strengthened by said Eailway Company removing its

operations and construction from Valdez to Cordova,

Alaska ; that nearly every man in Valdez and vicin-

ity has discussed said case and has formed and ex-

pressed an opinion concerning the merits of said case,

and that it is not likely that a fair or impartial trial

of the above-entitled case could be had in Valdez,

on account of said feeling against said defendant

Railway Company.

H. W. MILLER.

Subscribed and sworn to before me this 1st day of

October, A. D. 1909.

[Seal] JOHN LYONS,
Notary Public.

[Affidavit of H. T. Whitley, in Support of Motion

for Change of Venue.]

In the United States District Court for the Territory

of Alaska, Third Division, at Vaides.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.
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United States of America,

District of Alaska,—ss.

H. T. Whitley, being first duly sworn, deposes and

says : That lie is a merchant and has resided in Val-

dez for more than eight years last past. That the

shooting in Keystone Canyon of the above-named

plaintiff, together with others, in September, 1907,

caused intense excitement and feeling in Valdez and

vicinity and that there was and still is a strong pre-

judice and feeling against said above-named defend-

ant the Copper River E ailway Company; that there

is also a feeling and prejudice against said Railway

Company on account of its having changed its opera-

tions and railway construction from near Valdez, to

Cordova, Alaska ; and affiant is firmly of the opinion

that a fair and impartial trial of the above cause

could not be had in Valdez, nor in Seward or Cor-

dova ; that nearl}^ ever}^ resident in each of said places

has heard said case discussed and has formed and has

a fixed opinion concerning the merits of said case;

and it is very milikely that a fair and impartial jury

could be secured in either of said places for the rea-

sons aforesaid.

[Seal] H. T. WHITLEY.

Subscribed and sworn to before me this 1st day of

October, A. D. 1909.

JOHN LYONS,
Notary Public.
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In the United States District Court for the Territory

of Alaska, TJiird Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER PIVER AND NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Affidavit [of E. C. Dalton, in Support of Motion for

Change of Venue].

United States of America,

District of Alaska,—ss.

E. C. Dalton, being first duly sworn, deposes and

says : That lie is now and for more than 3 years last

past has been a resident of Valdez, Alaska, and is

a physician by occupation. That the public senti-

ment in Valdez is and has been strongly against the

above-named defendant, the Copper River & North-

western Railway Company, not only on account of

the shooting in Keystone Canyon in September,

1907, out of which grows the cause of action alleged

in the plaintiff's complaint in this case, but also on

account of said railway company removing from Val-

dez, and building a line of railroad from Cordova,

towards the interior of Alaska.

That af&ant knows that said case has been fully

discussed and talked about by nearly every resident
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of Valclez and vicinity, includ- Seward and Cor-

dova, and affiant is firmly of the opinion that it would

be extremely difficult, if not impossible, to secure an

unbiased jury, and for said defendant to have a fair

and impartial trial in Valdez, or in Seward or Cor-

dova.

[Seal] E. C. DALTON.

Subscribed and sworn to before me this 1st day of

October, A. D. 1909.

JOHN LYONS,
Notary Public.

In the United States District Court for the Territory

of Alaska, Third Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants. .

Affidavit [of J. M. Lathrop, in Support of Motion

for Change of Venue].

United States of America,

District of Alaska,—ss.

J. M. Lathrop, being duly sworn, deposes and says

:

That he is a merchant by occupation, and has re-

sided in Valdez, Alaska, for more than seven years

last past. That the shooting of the plaintiff and

others by defendant Hasey, in Keystone Canyon,
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caused an intense feeling in and near Valdez, and

that probably every grown man in and near Yaldez,

lias discussed and heard discussed the facts concern-

ing said shooting, and which is the same shooting

alleged in plaintiff's complaint in this case, and has

formed or expressed an opinion as to the merits of

said case; that a fair and impartial jury could not

be secured in Valdez to try said case, and said case

could not be tried fairly and impartially in Valdez,

for the reasons aforesaid, and for the further reason

that there is a strong prejudice against the defend-

ant, the Copper River & Northwestern Railway Corn-

pan}^, by reason of the fact that said defendant

company ceased its railroad operations in Valdez,

about the time of said shooting and has ever since

been constructing a railroad from Cordova, Alaska,

and the people generally in and around Valdez, have

anything but a friendly feeling towards said rail-

road company.

J. M. LATHROP.

Subscribed and sworn to before me this 1st day of

October, A. D. 1909.

[Seal] JOHN LYONS,
Notary Public.
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In the District Court for the Territory of Alaska,

Third Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Affidavit [of Ray Larson, in Support of Motion for

Change of Venue].

United States of America,

District of Alaska,—ss.

Ray Larson, being first duly sworn, deposes and

says that lie is a miner by occupation and has resided

in Valdez, Alaska, for more than eight years last

past. That public sentiment in and near Valdez,

concerning the facts out of which the cause of ac-

tion in the above-entitled case arises, is very strong

against the defendant Hasey and the defendant rail-

way company ; that nearly everyone in and near Val-

dez has formed or expressed an opinion relative to

the merits of said case and there is a strong preju-

dice against said defendants; to such an extent is

this feeling that a fair and impartial trial of said

case could not be had in Valdez.

[Seal] RAY LARSON.
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Subscribed and sworn to before me this 1st day of

October, A. D. 1909.

JOHN LYONS,
Notary Public.

In the District Court for the Territory of Alaska,

Third Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Affidavit [of V7m. Finical, in Support of Change of

Venue].

United States of America,

District of Alaska,—ss.

Wm. Finical, being duly sworn, deposes and says

:

That lie is a limiberman by occupation, and has re-

sided in Yaldez, Alaska, for more than nine years

last past ; that the shooting in Keystone Canyon, out

of which the above-entitled case arises, attracted

great interest and feeling in and near Yaldez, and it

has probably been discussed by nearly every man in

and around Yaldez, and it would be difficult to find

a man who has not formed or expressed an opinion

as to the merits of said case. That said case could

not be tried fairly and impartially in Yaldez, on ac-

count of the prejudice and feeling existing against
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said defendants Edward C. Hasey and the defend-

ant, tile Copper Eiver & Northwestern Railway Com-

pany. That said railway company is building a line

of railroad from Cordova, Alaska, toward the inter-

ior of Alaska, and there is a considerable amount of

rivalry between said Cordova and Valdez and also

Seward, which last-named town is greatly interested

in having its Alaska Central Railroad constructed

from Seward to the interior of Alaska ; that said de-

fendant, the Copper River & Northwestern Railroad

Company, is commonly referred to as the "Guggen-

heim" Road, and it is commonly alleged that said

''Guggenheims" are trying to ''bottle" up Alaska,

and prevent the building of any other than their own

railroad, and this feeling would prevent a fair and

impartial trial of the above-entitled case at Valdez.

WM. FINICAL.

Subscribed and sworn to before me this 1st day of

October, A. D. 1909.

[Seal] JOHN LYONS,
Notary Public.

In the District Court for the Territory of Alaska,

Third Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.
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Affidavit [of George J. Love, in Support of Change

of Venue].

United States of America,

District of Alaska,—ss.

George J. Love, being duly sworn, deposes and

says : That lie is an attorney by occupation and bas

resided in Valdez, Alaska, for more than uirte last

past. That there is a strong feeling and prejudice

against the above-named defendants, growing out of

the shooting in Keystone Canyon, during which

shooting the plaintiff received the injury complained

of in this case. That public sentiment is and was

very strongly against said defendants, and it would

be extremely difficult to secure a fair or impartial

jui'y at Valdez to try said case, or to find jurymen

who had not formed or expressed an opinion relative

to the merits of said case. That, also, on account of

said defendant railroad company removing its opera-

tions from near Valdez, to Cordova, there is a pre-

judice against said railroad, and against the "Gug-

genheims" as the builders of said railroad are often

referred to, and that said defendants would not be

able to have a fair and impartial trial of said cause

in Valdez, for the reasons aforesaid.

[Seal] GEORGE J. LOVE.
Subscribed and sworn to before me this 1st day of

October, A. D. 1909.

JOHN LYONS,
Notary Public.
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In the District Court for the Territory of Alaska,

Third Division, at Valdez.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPEE RIVER & NORTHWESTERiN
RAILROAD COMPANY (a Corporation),

EDWARD C. HASEY and GEORGE C.

HAZELET,
Defendants.

Affidavit [of Charles A. Hand, in Support of Motion

for Change of Venue].

United States of America,

District of Alaska,—ss.

Chas. A. Hand, being first duly sworn, deposes and

says: That for more than seven last past he has

resided in Valdez, Alaska, and is a restaurant-keeper

by occupation ; that there is a strong feeling and pre-

judice against the defendants in the above-entitled

action, growing out of the shooting in Keystone Can-

yon, complained of in plaintiff's complaint in this

action ; that the criminal trial against the defendant

Edward C. Hasey, was taken for trial, on change of

venue, to Juneau, Alaska, on account of the prejudice

and feeling against him in and near Valdez. That

every grown person in and around Valdez has dis-

cussed or heard said case discussed to such an extent

that it is safe to say nearly everyone has a firm and

fixed opinion as to the merits of said case. For the

reasons aforesaid the defendants in said case could
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not have a fair and impartial trial of said case in

Valdez. Owing to the rivalry for a railroad from

Valdez, or from Cordova and Seward, there is also

a strong feeling of prejudice against the defendant

railway company, in Valdez, for the reason that it is

building a line of railroad Cordova toward the inte-

rior of Alaska, having removed its operations from

Valdez to Cordova.

[Seal] CHAS. A. HAND.
Subscribed and sworn to before me this 1st day of

October, A. D. 1909.

JOHN LYONS,
Notary Public.

United States of America,

Territory of Alaska,—ss.

Due and legal service is hereby accepted, this

day of October, A. D, 1909, by receiving a copy

thereof, duly certified to by F. M. Brown one of the

attorneys for the Copper Eiver & NW. Ry. Co. de-

fendant.

E. E. EITCHIE,
Attorney for Plaintiff.

[Endorsed] : No. 369. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

John Phillips, Plaintiff, vs. Copper Eiver & NW.
Ey. Co. et al.. Defendant. Original. Motion for

Change of Venue and Affidavits. Brown & Lyons,

Attorneys for C. E. & NW. Ey. Co. Valdez, Alaska.

Filed in the District Court, Territory of Alaska,

Third Division. Oct. 2, 1909. Ed. M. Lakin, Clerk.

By Thos. S. Scott, Deputy.
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In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

Versus

COPPER RIVER & NORTHWESTERN RAIL-
WAY COMPANY et al.,

Defendants.

Affidavit [of Foster J. Conner] Opposing Motion for

Change of Venue.

Foster J. Connor, being duly sworn says, that lie

is a resident of Seward, Alaska, and lias been for

more than two years last past; that he is well ac-

quainted with most of the people living in that town

and is familiar with all topics of general discussion

in the town during the past two years, and knows

positively that there has been scarcely any mention

in Seward of the Keystone Canyon shooting since the

first few days after the occurrence; that no person

in Seward takes any interest in the case unless it may
be two or three persons who were living in or near

Valdez at the time of said shooting ; that there is no

prejudice in Seward against any of the defendants

upon any ground, and there is to some extent an un-

friendly feeling existing toward the opposing party

in the Keystone canyon difficult}^, to which the plain-

tiff belonged, because the company by which Phillips

was employed is largely indebted to numerous per-

sons in Seward upon obligations which were created

about the time of the Keystone canyon trouble and
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which there has been no apparent effort to pay, that

the construction of a railroad from Cordova by the

Copper River Railway Company is not regarded by

anyone in Seward as prejudicial to Seward because

it is not designed to penetrate am^' territory tribu-

tary to Seward. Affiant is sure that the defendants

and each of them can have as fair a trial in Seward

and before a Seward jury as anywhere in Alaska.

Affiant's business is barber.

FOSTER J. CONNER.
Sworn to and subscribed before me this 16th day of

November, 1909.

[Seal] C. a. WULFP,
Notary Public.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PECILLIPS,

Plaintife,

vs.

COPPER RIVER & NORTHWESTERN RAIL-
WAY COMPANY et al.,

Defendants.

Affidavit [of Frank L. Ballaine] Opposing Motion

for Change of Venue.

Frank L. Ballaine, townsite owner, being first duly

sworn, says that he is a resident of Seward, Alaska,

and has been for more than two years last past ; that

he is well and personally acquainted with most of the

people living in Seward, and knows all topics that

have been generally discussed in the town during the

past two years, and that no more than casual mention
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has been made, in Seward, of the riot and shooting in

Keystone Canyon since the first few days after its

occurrence ; that no one in Seward has any personal

interest in the case, with the possible exception of two

or three persons living in or near Valdez at the time

said shooting occurred; that no prejudice exists in

Seward against any of the defendants ; that there is

some adverse feeling towards the opposing party in

the Keystone Canyon difficulty, to which party said

plaintiff belonged, said feeling growing out of the

fact that the opposing party by which Phillips was

employed is indebted to a considerable extent to

numerous persons in Seward upon obligations which

were created about the time of the Keystone Canyon

trouble, and which indebtedness the said party has

apparently made no effort to pay ; that the construc-

tion of a railroad from Cordova by the Copper River

Railway Company is not regarded in Seward as pre-

judicial to the interests of the town of Seward ; that

affiant believes that the defendants, and each of them,

can secure as fair a trial in Seward before a Seward

jury as can be had anywhere in Alaska.

[Seal] FRANK L. BALLAINE.

Subscribed and sworn to before me this 18th day

of October, A. D. 1909.

S. O. MORFORD,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.
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In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plamtiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-
WAY COMPANY et aL,

Defendants.

Affidavit [of Wm. Sauers] Opposing Motion for

Change of Venue.

Wm. Sauers, Seward Commercial Co., being first

duly sworn, says that he is a resident of Seward,

Alaska, and has been for more than two years last

past ; that he is well and personally acquainted with

most of the people living in Seward, and knows all

topics that have been generally discussed in the town

during the past two years, and that no more than

casual mention has been made, in Seward, of the

riot and shooting in Keystone Canyon since the first

few days after its occurrence ; that no one in Seward

has any personal interest in the case, with the possi-

ble exception of two or three persons living in or near

Valdez at the time said shooting occurred; that no

prejudice exists in Seward against any of the defend-

ants, that there is some adverse feeling towards the

opposing party in the Keystone Canj^on difficulty,

to which party said plaintiff belonged, said feeling

growing out of the fact that the opposing party by

which Phillips was employed is indebted to a con-

siderable extent to numerous persons in Seward upon

obligations which were created about the time of the
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Keystone Canyon trouble, and wMch indebtedness

the said party has apparently made no effort to pay;

that the construction of a railroad from Cordova by

the Copper River Eailway Company is not regarded

in Seward as prejudicial to the interests of the town

of Seward; that affiant believes that the defendants,

and each of them can secure as fair a trial in Seward

before a Seward Jury as can be had anywhere in

Alaska.

[-Seal] W'M. SAUERS,

SEWARD COMMERCIAL CO.

Subscribed and sworn to before me this 18th day

of October, A. D. 1909.

S. O. MORFORD,

Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY et al.,

Defendants.

Affidavit [of F. M. Hale] Opposing Motion for

Change of Venue.

F. M. Hale, Cashier Bank of Seward, being first

duly sworn, says that he is a resident of Seward,

Alaska, and has been for more than two years last

past; that he is well and personally acquainted with

most of the people living in Seward, and knows all
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topics that have been generally discussed in the town

during the past two years, and that no more than

casual mention has been made, in Seward, of the riot

and shooting in Keystone Canyon since the first

few days after its occurrence ; that no one in Seward

has any personal interest in the case, with the pos-

sible exception of two or three persons living in or

near Valdez at the time said shooting occurred ; that

no prejudice exists in Seward against any of the de-

fendants ; that there is some adverse feeling towards

the opposing party in the Keystone Canyon difficult}^,

to which party said plaintiff belonged, said feeling

growing out of the fact that the opposing party by

which Phillips was employed is indebted to a con-

siderable extent to numerous persons in Seward

upon obligations which were created about the time

of the Keystone Canyon trouble, and which indebted-

ness the said party has apparently made no effort to

paj^; that the construction of a railroad from Cor-

dova by the Copper River Railway Company is not

regarded in Seward as prejudicial to the interests of

the town of Seward; that affiant believes that the de-

fendants, and each of them, can secure as fair a trial

in Seward before a Seward jury as can be had any-

where in Alaska.

[Seal] P. M. HALE,
Cashier Bank of Seward.

Subscribed and sworn to before me this 18th day of

October, A. D. 1909.

S. O. MORFORD,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.
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In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY et al.,

Defendants.

Affidavit [of F. M. Small] Opposing Motion for

Change of Venue.

F. M. Small, butcher, being first duly sworn, de-

poses and says that he is and for the past three years

has been a ^-esident of Seward ; that he is acquainted

with the most of the people in said town and vicin-

ity; that the Keystone canyon difficulty has scarcely

been mentioned in this community since the imme-

diate time of its occurrence; that there has never

been any prejudice in this community against the

defendants, except possibly a few persons who were

at the time of the aforesaid difficulty employed by

the Home Railway Company.

The defendant Railway Company is not consid-

ered a rival of the Railway enterprise here.

That affiant believes that the defendants can secure

a fair and impartial trial at Seward before a jury

composed of citizens of Seward and the country ad-

jacent thereto.

F. M. SMALL.



38 The Copper River etc. By. Co. et al.

Subscribed and sworn to before me this 18 day of

October, A. D. 1909.

[Seal] S. O. MOEFOED,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-
WAY COMPANY et al.,

Defendants.

Affidavit [of L. H. Pedersen] Opposing Motion for

Change of Venue.

L. H. Pedersen, pastor M. E. Church, being first

duly sworn, deposes and says that he is and for the

past three years has been a resident of Seward ; that

he is acquainted with the most of the people in said

town and vicinity; that the Keystone canyon diffi-

culty has scarcely been mentioned in this community

since the immediate time of its occurrences; that

there has never been any prejudice in this community

against the defendants, except possibly a few persons

who were at the time of the aforesaid difficult}^ em-

ployed by the Home Railway Company.

The defendant Railway Compam^ is not considered

a rival of the railway enterprise here.

That affiant believes that the defendants can

secure a fair and impartial trial at Seward before

a jury composed of citizens of Seward and the coun-
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try adjacent thereto.

L. H. PEDERSEN.

Subscribed and sworn to before me this 18 day oi

October, A. D. 1909.

[Seal] S. O. MORFOED,

Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY et al..

Defendants.

Affidavit [of W. W. Butts] Opposing Motion for

Change of Venue.

W. W. Butts, merchant, being first duly sworn,

deposes and says that he is, and for the past three

years has been, a resident of Seward; that he is ac-

quainted with the most of the people in said town

and vicinity; that the Keystone canyon difficulty has

scarcely been mentioned in this community since the

immediate time of its occurrence; that there has

never been any prejudice in this community against

the defendants, except possibly a few persons who

were at the time of the aforesaid difficulty employed

by the Home Railway Company.

The defendant Railway Company is not considered

a rival of the Railway enterprise here

;

That affiant believes that the defendants can secure
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a fair and impartial trial at Seward before a jury

composed of citizens of Seward and the country

adjacent thereto.

W, W. BUTTS.

Subscribed and sworn to before me this 18 day of

October, A. D. 1909.

[Seal] S. O. MOEFORD,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHX PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-
WAY COMPANY et al.,

Defendants.

Affidavit [of W. A. McNeiley] Opposing Motion for

Change of Venue.

W. A. McNeiley, Hotel Prop., being first duly

sworn, deposes and says that he is and for the past

three years has been a resident of Seward ; that he is

acquainted with the most of the people in said town

and vicinity ; that the Keystone canyon difficulty has

scarcely been mentioned in this community since the

immediate time of its occurrence; that there has

never been any prejudice in this connnunity against

the defendants, except possibly a few persons who
were at the time of the aforesaid difficulty employed

by the Home Railway Company.

The defendant Railway Company is not consid-
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ered a rival of the railway enterprise here.

That affiant believes that the defendants can secure

a fair and impartial trial at Seward before a jury

composed of citizens of Seward and the country

adjacent thereto.

W. A. McNEILEY.

Subscribed and sworn to before me this 18 day of

October, A. D. 1909.

[Seal] S. O. MORFORD,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintife,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY et al.,

Defendants.

Affidavit [of Arthur R. Boyle] Opposing Motion for

Change of Venue.

Arthur R. Boyle, jeweler, etc., being first duly

sworn, deposes and says that he is and for the past

three years has been a resident of Seward ;
that he

is acquainted with the most of the people in said town

and vicinity, that the Keystone canyon difficulty has

scarcely been mentioned in this community since the

immediate time of its occurrence; that there has

never been any prejudice in this community against

the defendants, except possibly a few persons who

were at the time of the aforesaid difficulty employed
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by the Home Bailway Company.

The defendant railway company is not considered

a rival of the railway enterprise here.

That affiant believes that the defendants can secure

a fair and impartial trial at Seward before a jury

composed of citizens of Seward and the country ad-

jacent thereto.

AETHUR R. BOYLE.

Subscribed and sworn to before me this 18 day of

October, A. D. 1909.

[Seal] S. O. MORFORD,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY et al.,

Defendants.

Affidavit [of John A. Nelson] Opposing Motion for

Change of Venue.

John A. Nelson, manager of Seward Water &
Power Company, being first duly sworn, says that he

is a resident of Seward, Alaska, and has been for

more than two years last past; that he is familiar

with the details of the Keystone canyon riot and

shooting ; that no particular interest in the matter has

been manifested by the people of Seward since the

first few days after the shooting occurred ; that there



vs. John PJiiJUps. 43

is no prejudice existing in Seward against the de-

fendants, or any of them, in the above-entitled action,

and affiant knows no reason why said defendants

could not secure a fair and impartial trial in Seward

before a Seward jury.

JOHN A. NELSON.

Subscribed and sworn to before me this 18 day of

October, A. D. 1909.

[Seal] S. O. MORFORD,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-
WAY COMPANY et al.,

Defendants.

A£&davit [of D. H. Sleem] Opposing Motion for

Change of Venue.

D. H. Sleem, physician and surgeon, being first

duly sworn, says that he is a resident of Seward,

Alaska, and has been for more than two years last

past ; that he is familiar with the details of the Key-

stone Canyon riot and shooting; that no particular

interest in the matter has been manifested by the

people of Seward since the first few days after the

shooting occurred ; that there is no prejudice existing

in Seward against the defendants, or any of them,

in the above-entitled action, and affiant knows no
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reason why said defendants could not secure a fair

and impartial trial in Seward before a Seward jury.

D. H. SLEEM.

Subscribed and sworn to before me this 18 day of

October, A. D. 1909.

[Seal] S. O. MOEPORD,
Notary Public in and for the Territory of Alaska,

Eesiding at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIYER & NORTHWESTERN RAIL-
WAY COMPANY et al.,

Defendants.

Affidavit [of J. A. Laubner] Opposing Motion for

Change of Venue.

J. A. Laubner, real estate dealer, being first duly

sworn, says that he is a resident of Seward, Alaska,

and has been for more than two years last past ; that

he is familiar with the details of the Keystone canyon

riot and shooting; that no particular interest in the

matter has been manifested by the people of Seward

since the first few days after the shooting occurred;

that there is no prejudice existing in Seward against

the defendants, or any of them, in the above-entitled

action, and affiant knows no reason why said defend-

ants could not secure a fair and impartial trial in

Seward before a Seward jury.

J. A. LAUBNER.
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Subscribed and sworn to before me this 18 day of

October, A. D. 1909.

[Seal] S. O. MORFORD,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-
WAY COMPANY et al..

Defendants.

Affidavit [of Geo. Sexton] Opposing Motion for

Change of Venue.

Geo. Sexton, Prop., Coleman Hotel, being first duly

sworn, says that he is a resident of Seward, Alaska,

and has been for more than two years last past ; that

he is familiar with the details of the Keystone can-

yon riot and shooting; that no particular interest in

the matter has been manifested by the people of

Seward since the first few days after the shooting

occurred; that there is no prejudice existing in Sew-

ard against the defendants, or any of them, in the

above-entitled action, and affiant knows no reason

why said defendants could not secure a fair and im-

partial trial in Seward before a Seward jury.

GEO. SEXTON.
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Subscribed and sworn to before me this 18 day of

October, A. D. 1909.

[Seal] S. O. MORFORD,
Notary Public in and for the Territory of Alaska,

Residing at Seward therein.

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY et al.,

Defendants.

Affidavit [of Brown & Hawkins] Opposing Motion

for Change of Venue.

Brown & Hawkins, bankers & merchants, being

first duly sworn, says that he is a resident of Seward,

Alaska, and has been for more than two years last

past ; that he is familiar with the details of the Key-

stone canyon riot and shooting; that no particular

interest in the matter has been manifested by the

people of Seward since the first few days after the

shooting occurred; that there is no prejudice existing

in Seward against the defendants, or any of them, in

the above-entitled action, and affiant knows no reason

why said defendants could not secure a fair and

impartial trial in Seward before a Seward jury.

BROWN & HAWKINS.
CHAS. E. BROWN.
T. W. HAWKINS.
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Subscribed and sworn to before me this day

of October, A. D. 1909.

[Seal] •

,

Notary Public in and for the Territory of Alaska,

Eesiding at Seward Therein.

Service of copies of the within affidavits on this

17th da}" of November is hereby acknowledged.

Attorneys for Defendant,

Copper Eiver Ry. Co.

[Endorsed] : No. 369. In the District Court for

the Territory of Alaska, Division No. 3, at Valdez.

John Phillips, Plaintiff, vs. Copper River Railway

Co. et al., Defendants. Affidavits Opposing Motion

for Change of Venue. E. E. Ritchie, Attorney for

Plaintiff. Valdez, Alaska. Filed in the District

Court, Territory of Alaska, Third Division. Nov.

17, 1909. Ed. M. Lakin, Clerk. By Thos. S. Scott,

Deputy.

In the District Court for the District of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY et al..

Defendants.

Stipulation [to Continue Motion for Change of

Venue Over Term].

It is hereby stipulated and agreed by and between
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the plaintiff in the above-entitled action, by his at-

torney, E. E. Eitchie, and the defendant, Copper

River & Northwestern Railway Company, by its

attorneys. Brown & Lyons, that the presentation and

argument of the motion for a eicchange of venue in

said action, be continued over this present term of

said Court.

Dated this 26th day of November, A. D. 1909.

E. E. RITCHIE,
Attorney for Plaintiff.

BROWN & LYONS,
Attorneys for Defendant Copper River & North-

western Railway Co.

[Endorsed] : No. 369. In the District Court for

the Territory of Alaska, Third Division. John

Phillips, Plaintiff, vs. Copper River & Northwestern

R. R. Company et al. Stipulation. Filed in the

District Court, Territory of Alaska, Third Division,

Nov. 26, 1909. Ed. M. Lakin, Clerk. By Thos. S.

Scott, Deputy. Brown & Lyons, Attorneys for De-

fendants.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY,
Defendants.
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Order on Motion for Change of Venue.

Now, on this day, this cause coining on to be heard

on the motion for change of venue filed herein by the

defendant, E. E. Ritchie, Esq., appearing for the

plaintiff and Brown & Lyons, Esq., appearing for

the defendant and after argument had and the Court

being fully advised in the premises,

—

IT IS ORDERED that said cause be and the same

is hereby transferred to Seward, Alaska, to be then

and there heard at the special August, 1910, term

heretofore called at said time and place, to wit, Au-

gust 17, 1910-

IT IS FURTHER ORDERED that defendant file

his reply affidavits, if any, to the affidavits of the

plaintiff's on file herein, and

IT IS FURTHER ORDERED that the plaintiff

have two (2) days in which to file his reply affidavits

to the affidavits of the defendant as above set forth.

To the above order and ruling of the Court defend-

ant, by and through his counsel, excepts and excep-

tion allowed.

The above and foregoing is a full, true and correct

copy of a minute order as same appears in Journal 5,

page 863, of the above-entitled court.
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In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants.

Order Transferring Case from Valdez, Alaska, to

Seward, Alaska.

This cause coming on to be heard on the motion of

the defendant, The Copper River & Northwestern

Railway Co., for a change in the place of trial in the

above-entitled action from Valdez, Alaska, to

Juneau, Alaska, on account of prejudice existing in

said Valdez and vicinity against said defendant cor-

poration. Brown & Lyons appearing for said de-

fendant corporation in support of said motion and E.

E. Ritchie, attorney for plaintiff, in resistance

thereto

:

IT IS ORDERED, that the said cause be trans-

ferred from Valdez, Alaska, to Seward, Alaska, and

the same is hereby set for hearing and trial on the

17th day of August, A. D. 1910, with leave to the de-

fendants to file affidavits opposing and in rebuttal

of the counter-affidavits filed by the plaintiff.
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Dated this 21st day of November, A. D. 1910, as of

date July 2, 1910.

By the COURT

:

EDWARD E. CUSHMAN,
Judge.

To which ruling the defendant, The Copper River

& Northwestern Railway Co., duly excepted and the

exception is hereby allowed.

EDWARD E. CUSHMAN,
Judge.

Entered Court Journal No. C 1, page No. 39.

Filed in the District Court, Territory of Alaska,

Third Division. Nov. 21, 1910. Ed. M. Lakin,

(jlerk. By Thos. S. Scott, Deputy.

UNITED STATES OF AMERICA.

United States District Court, District of Alaska,

Third Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Separate Answer of Defendant, Edward C. Hasey.

The defendant, Edward C. Hasey, for his separate

answer to the plaintiff's amended complaint, says

and alleges:
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I.

He admits the first paragraph of plaintiff's

amended complaint.

II.

Admits second paragraph of plaintiff's amended

complaint.

III.

Answering the third paragraph of plaintiff's

amended complaint, he admits that he, the said Ed-

ward C. Hasey, was in the actual possession of the

rock grade mentioned in said amended complaint;

admits that the defendant George C. Hazelet was

the agent of the defendant Copper River & North-

western E ailway Company, and caused this defend-

ant to work upon said rock grade as hereinafter set

forth; admits that said Hazelet furnished this de-

fendant with four rifles and some ammunition;

denies that said Hazelet, or any other person, in-

structed or ordered this defendant to employ any

necessary force, or any force, to prevent objection-

able persons or any persons whomsoever from pass-

ing over or upon the said grade and right of way,

except as hereinafter more fully set forth.

IV.

This defendant, for answer to the fourth para-

graph of plaintiff's amended complaint, says: He
denies each and every allegation in said fourth para-

graph contained.

V.

Answering the fifth paragraph of plaintiff's

amended complaint, this defendant says : He denies

each and every allegation in said fifth paragraph

contained.
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VI.

Answering the sixth paragraph of plaintiff's

amended complaint, this defendant says : He denies

each and every allegation therein contained.

VII.

Further affirmative separate answer to plaintiff's

amended complaint, this defendant alleges:

1. That on the 25th day of September, A. D. 1907,

this defendant was employed as a foreman by the

defendant, the Copper River & IS'orthwestern Rail-

way Company, upon its rock construction and grade

in Keystone Canyon, Alaska; that there were 30 or

40 other employees of the said Copper River &

Northwestern Railway Company working with and

under this defendant at said time and place ; that on

said day, the plaintiff wrongfully, unlawfully and

feloniously confederated and conspired, together

with about 175 other men, employees of the Alaska

Home Railway Company, and armed with various

deadly weapons, to wit, pick-handles, guns. Giant

powder, together with caps and fuse to explode the

same, made an assault upon this defendant and his

co-employees; that the plaintiff so unlawfully, con-

federating and conspiring, came upon said rock con-

struction and grade, and in violent and riotous man-

ner attacked and assaulted William O'Neill, John

Biggs and other associates and co-employees of this

defendant, immediately in view of this defendant,

and were proceeding with force, violence and in a

riotous manner to assault, attack and seize this de-

fendant, without any cause or provocation whatso-

ever on his part, whereby he was put in fear of his
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life and of great bodily harm; that this defendant,

without using any more force than is absolutely

necessary to protect his own person from great

bodily harm, or death, from the plaintiff and his co-

conspirators and rioters, discharged a rifle toward

said rioters, without intent to kill, maim or wound

plaintiff, or anyone else, further than was neces-

sary to protect and defend his own person from said

unlawful and felonious assault.

2. That if the plaintiff herein was injured in said

affray, it was not by any fault of this defendant

whatsoever, but was entirely the result of the un-

provoked, unlawful and felonious assault and attack

upon this defendant and his co-employees, made by

said plaintiff and his co-conspirators.

Wherefore, this defendant prays that plaintiff's

amended complaint be dismissed, and for his costs

herein.

R. J. BORYER,
BROWN & LYONS,

Attorney for Defendant, Edward C. Hasey.

United States of America,

District of Alaska,—ss.

F. M. Brown, being first duly sworn, deposes and

says: He is one of the attorneys for the defendant

Edward C. Hasey, in the above-entitled action; that

he has read the within foregoing separate answer,

knows the contents thereof, and the same is true as

he verily believes. That the reason this verification

is made by affiant and not by defendant Hasey, is

that the said Hasey is not now within the District of
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Alaska, wherein affiant resides and has his office.

[Seal] F. M. BROWN.
Subscribed and sworn to before me this the 16th

day of August, A. D. 1910.

JOHN LYONS,

Notary Public in and for the District of Alaska,

Residing at Valdez.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 17, 1910. Ed. M. Lakin,

Clerk.

United States of America,

District of Alaska,—ss.

Due and legal service is hereby accepted, this 17

day of Aug., A. D. 1910, by receiving a copy thereof,

duly certified to by F. M. Brown, attorney for the

Deft. Hasey.

E. E. RITCHIE,
Attorney for Plaintiff.

[Endorsed]: No. 369. United States District

Court, District of Alaska, Third Division at Seward.

John Phillips, Plaintiff, vs. Copper River & North-

western Ry. Co., George C. Hazelet and Edward C.

Hasey, Defendant. Original. Separate Answer of

Defendant, Edward C. Hasey. R. J. Boryer, Brown

& Lyons, Attorney for Edward C. Hasey, Cordova,

Alaska.
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UNITED STATES OP AMEEICA.

United States District Court, District of Alaska,

Third Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Motion for Continuance [Over August Term].

Comes nor the defendant, Copper River & North-

western Railway Company, in the above-entitled ac-

tion, and moves the Conrt to postjDone and continue

the trial of the above-entitled case over the August,

A. D. 1910, term of said Court at Seward, Alaska;

that said motion will be based on the affidavit of R.

J. Boryer, the affidavits of F. M. Brown, and all the

records, papers, pleadings and proceedings herein.

Dated this 15th day of August, A. D. 1910.

R. J. BORYER,
BROWN & LYONS,

Attorneys for Defendant Copper River & North-

western Railway Company.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 17, 1910. Ed. M. Lakin,

Clerk.
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[Affidavit (1st) of F. M. Brown in Support of Mo-

tion for Continuance.]

UNITED STATES OF AMERICA.

United States District Court, District of Alaska,

Third Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEOROE C. HAZELET and EDWARD C.

HASEY,
Defendants.

United States of America,

District of Alaska,—^ss.

F. M. Brown, being first duly sworn, says: That

he is one of the attorneys for the defendant, the Cop-

per River & Northwestern Railway Company, in the

above-entitled action; that the summons and com-

plaint were issued in said action in May, 1909, and

service of the same was thereupon made upon said

defendant Copper River & Northwestern Railway

Company ; that no service of said summons or com-

plaint has ever been made, or attempted to be made

upon the defendant George C. Hazelet who has at

all times since May, 1909, been, and now is residing

at Cordova, Alaska ; that no service of said summons

or complaint was ever made or attempted to be made
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upon the defendant Edward C. Hasey, who was for

some time after May, 1909, within the District of

Alaska, to wit, in and near Juneau, Alaska, and who,

in October, 1909, was confined in the penitentiary at

McNeil's Island, where he still is serving a term of

eighteen months ; that his said sentence expires about

December 31, 1910.

That on July 29, 1909, a demurrer to the plaintiff's

complaint was served and filed herein by the defend-

ant Copper Eiver & Northwestern Eailway Com-

pany, and that on the 14th day of September, A. D.

1909, said demurrer was overruled, and the said de-

fendant given leave to answer or plead to said com-

plaint within twenty days thereafter; that on the

2d day of October, 1909, the said defendant Copper

River & Northwestern Eailway Company served and

filed its separate answer herein.

That at the time of serving and filing said answer,

the said defendant Copper Eiver & Northwestern

Eailway Compan}^, prepared, served and filed herein,

a motion for change of the place of trial herein from

Yaldez to Juneau, Alaska, on the ground of preju-

dice existing in and near Yaldez, and supported said

motion by numerous affidavits; that thereafter and

in October, 1909, the plaintiff conceding that a fair

and imipartial trial of this action could not be had at

Valdez, Alaska, filed numerous affidavits herein in

support of an application to change the place of

trial from Valdez to Seward, Alaska, setting out in

a great many of said affidavits that a fair and im-

partial trial of this action could be had at said town

of Seward.



vs. John Phillips, 59

That thereafter and on the 25th day of November,

1909, the following stipulation was entered into be-

tween the plaintiff and said E ailway Company de-

fendant, and filed herein:

''It is hereby stipulated and agreed by and be-

tween the plaintiff in the above-entitled action, by

his attorney E. E. Ritchie, and thfe defendant Copper

River & Northwestern Railway Company, by its at-

torneys R. J. Boryer and Brown & Lyons, that the

presentation and argument of the motion for change

of venue in said action, be continued over this pres-

ent teiTii of said Court.

Dated this 26th day of November, A. D. 1909."

That a term of the above-entitled court was held

at Valdez, Alaska, beginning about March 12, 1910,

and lasting until the latter part of April, 1910 ; that

on one of the motion days during said term, it was

agreed in open court between the attorneys for the

plaintiff and attorneys for the defendant, that the

said motion for change of place of said trial, should

be continued over the said March, 1910, term of said

Court: The Honorable Peter D. Overfield, acting

Judge of said Court, stating in open court that inas-

much as said cause would come up for trial before

the Honorable Edward C. Cuslmian, that he would

not act upon said motion for change of venue.

That at no time since the first District Court was

held in Valdez, to wit, in the year 1901, has a term

of court ever been held or any matters taken up by

the Court or judge (except by consent), except dur-

ing the spring, to wit, during March or April, and

in the fall, to wit, October or November, for the rea-



60 The Copper River etc. By. Co. et al.

son that the natural conditions are such in said Yal-

dez and surrounding territory, that the greater num-

ber of people residing therein proceed to the interior

of Alaska and the various points remote from Val-

dez, in following their various vocations, principally

mining and prospecting; that for said reason it has

never been possible or practicable to secure the at-

tendance of witnesses at Valdez during said spring

and fall months. That it was understood and be-

lieved by the attorneys for said defendant Copper

Eiiver & Northwestern Railway Company, that the

said motion for change of venue would not be

brought on for hearing until the fall, 1910, term of

this Court, and the attorneys for said defendant had

no notice or idea whatsoever that the said matter

would be heard or determined on or about the first

day of July, 1910, when an order was made herein

transferring said cause to Seward, Alaska, and set

for August 17, 1910; that for the reasons herein-

before stated, it has been utterly impossible to secure

the attendance of various important and material

witnesses on the part of the defendant, at Seward,

Alaska, by the 17th day of August, A. D. 1910.

That the said defendant. Copper River & North-

western Railway Company, cannot safely proceed to

trial at said time, to wit, August 17, 1910, on account

of the absence of many important and material wit-

nesses, whom they have been unable to reach b}^ mail

or telegraph, and particularly the following named

witnesses, to wit: John Biggs, Phil Berail, M. J.

Morrissey, Oscar Fish, and also the defendant Ed-

ward C. Hasey, as appears more fully by the affidavit
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of R. J. Boryer hereto attached.

[Seal] F. M. BEOWN.
Subcribed and sworn to before me this the 15th

day of August, A. D. 1910.

JOHN LYONS,
Notary Public in and for the District of Alaska,

Residing at Valdez.

United States of America,

District of Alaska,—^ss.

Due and legal service is hereby accepted, this 17
day of Aug., A. D. 1910, by receiving a copy thereof,

duly certified to by F. M. Brown, attorney for the
deft. C. R. & NW. Ry. Co.

E. E. RITCHIE,
Attorney for Plaintiff.

[Endorsed]
:

No. 369. United S^tates District
Court, District of Alaska, Third Division at Seward.
John Phillips, Plaintiff, vs. The Copper River &
Northwestern Railway Company, a Corporation et

al.. Defendants. Original Affidavit of E. M. Brown.
R. J. Boryer, Brown & Lyons, Attorneys for De-
fendant, Copper River & N. W. R. Co., Cordova,
Alaska. Filed in the District Court, Territory of
Alaska, Third Division. Aug. 17, 1910. Ed. M.
Lakin, Clerk.
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[Affidavit (2d) of F. M. Brown, in Support of

Motion for Continuance.]

UNITED STATES OF AMERICA.

United States District Court, District of^ Alaska,

Third Division, Pacifc Court District.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

United States of America,

District of Alaska,—ss.

F M Bro^m, being first duly s^YO^n, says: He is

one of the attorneys for the defendant, the Copper

River & Northwestern Railway Company, ni the

above-entitled action; that said defendant cannot

safely proceed to trial herein at this time, to wit,

August A. D. 1910, term of said Court, called at

S^eward, Alaska, by reason of the absence of wit-

nesses material and indispensable for the defendant,

the Copper River & Northwestern Railway Com-

pany, to wit, on account of the absence of John

Biggs Phil Beiail, M. B. Morrissey and Oscar Fish.

That said John Biggs resides in Seattle, Washing-

ton, and comes to Alaska in the spring of each year,
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proceeding to the interior of Alaska, mining and

prospecting, returning to Seattle in the fall; that

said John Biggs came through Valdez about the 1st

day of March, 1910, and proceeded forthwith to the

far interior of what is known as the Susitna country,

several hundred miles north of Cook Inlet, where he

now is, far beyond the reach of any notification by

either mail or telegraph ; that he is prospecting and

traveling from place to place, and it is utterly im-

possible to tell where he now is, and it and would be

impossible to have reached said John Biggs, or notify

him to be at Seward at any time during the month

of August, 1910, after he started in to said country

in March of this year ; that if the trial of this action

be continued until the month of December, 1910, said

Biggs can and will be produced as a witness in be-

half of defendant Copper Eiver & Northwestern

E ailway Company.

That said John Biggs will testify as follows : That

he was employed by the defendant Copper River &
Northwestern Eailway Company in September,

1907, upon the rock grade and property of said Com-

pany, near the mouth of Keystone Canyon, fifteen

miles from Valdez, Alaska; that the defendant Ed-

ward C. Hasey was also employed by said Company
at said time and place; that the plaintiff, together

with about 175 other men, employees of the Alaska

Home Eailway Company, araied with various deadly

weapons, made an assault upon the said Edward C.

Hasey ; that the said John Biggs ran in front of said

crowd of 175 men, and between them and the said

Hasey, and strenuously urged them to go back and
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not to persist in said attack on said Hasey, that his

efforts were unavailing, and he, the said Biggs, was

seized, assaulted and thrown down to the ground by

the said mob of men, immediately in front of and in

the presence of said Hasey, who discharged a rifle

held by him, in self-defense; that there is no other

witness by whom said facts can be so established.

That the said Phil Berail will testify in said case,

that on said 25th day of September, 1907, he, to-

gether with a man named Kenyon, were employed

by said Alaska Home Railway Compan}^, to take

three or four sticks of dynamite or Giant powder,

together with caps and fuse, also being armed with

gun, and to proceed up the hill on the side of said

Keystone Canyon and directly overhead from where

the said Hasey was standing, and upon a signal be-

ing given the said Kenyon by the leaders of said

Alaska Home E ailway Company, he was to throw

said dynamite down from said hill or precipice upon

the said Hasey, and that said Kenyon, accompanied

by said Berail, did in fact at said time and place,

take said dynamite, caps, fuse and matches, and be-

ing armed with gun, and proceeded to the said hill

overhanging the point where said Hasey was located

;

that owing to an error in the time of the starting out

of 175 employees of said Alaska Home Railway Com-

pany to attack said Hasey, the said Kenyon and

Berail did not reach the point on said hill immedi-

ately overhanging said Hasey, from whence the said

Kenyon was to throw down said dynamite on said

Hasey, until after the attack of said Alaska Home
Railway Company had been made upon said Hasey,
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and they repulsed by him; that said Kenyon and

Berail thereupon left said dynamite, caps and fuse

on said hill, at or near the point where it had been

expected the same would be dropped on said Hasey;

that there is no other witness by whom said facts

can be so established; that said Kenyon 's where-

abouts are entirely unknown; that he left Alaska

over two years ago, and has never been heard of or

seen in Alaska since September, 1907; that said Phil

Berail was present and testified as a witness on be-

half of the defendant, Edward C. Hasey, in his first

trial (for murder) w^herein said Hasey was ac-

quitted by a jury in the District Court for the Dis-

trict of Alaska, First Division, at Juneau, in April,

A. D. 1908; that affiant took down the address of said

Phil Berail as a matter of precaution, about May 1,

1908, thinking he might be again needed, as he had

testified literally and specifically to the facts above

set forth at said trial of said Hasey ; that the address

so given by said Berail was Tuscon, Arizona, in care

of John Tromp ; that this affiant is informed and be-

lieves the said Berail has left Tuscon, Arizona, and

is now prospecting somxcwhere in the far north, to

wit : North of the Yukon River, Alaska ; that diligent

search and inquiry has been made for said Berail

by the attorneys for the defendant, the Copper River

& Northwestern Railway Company, and the last

heard of said Berail was in the spring of 1910, when
William O'Neill, who was duly authorized and in-

structed by the attorneys for said Copper River &
Northwestern Railway Company, to make search

for and ascertain the whereabouts of said Berail, and
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said O'Neil inquired of many persons, and was ad-

vised from Tucson, Arizona, that said Berail had

left that place, and that said O'Neil was informed by

two men, whose names he is unable to recall, but

who are said to be brothers and closely resembling

each other, at Chitina, on Copper Eiver, Alaska,

that Berail was somewhere north of the Yukon
River, remote from access or means of communica-

tion; that affiant believes that if said trial of this

cause was continued until December, 1910, that the

said Berail can and will be located and produced as

a witness in the trial of this case.

That the said M. B. Morrissey will testify in said

cause that he was employed by the Alaska Home
Eailway Company in September, 1907, and on the

21th day of September, 1907, the said Morrissey left

Valdez, Alaska, for Kej^stone Canyon, under in-

structions from the managing officers of said Alaska

Home Railway Company, to take a body-guard of

men, who were promised, and who were paid double

wages or more, and who, armed mth pick-handles

and other weapons together with said Morrissey, led

and headed about 175 men, being employees of said

Alaska Home Railway" Company in an attack and

assault ujDon the defendant Edward C. Hasey, at or

near the mouth of Keystone Canyon, Alaska; that

on the evening of September 24, 1907, the said Mor-

rissey together with four or five of the managing

officers of said Alaska Home Railway, met at Camp
Comfort, about four miles from said Keystone Can-

yon (where they stopped for the night), and held a

conference as to the best means of attacking and
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overcoming the said defendant Hasey and the 30 or

40 employees of the defendant Copper River &

Northwestern Railway Company at said Keystone

Canyon; that the matter was fully discussed by said

managing officers of said Alaska Home Railway

Company, and it was fully miderstood and recog-

nized by them that the said Hasey and said Will-

iam O'Neill, and said John Biggs and about 30 other

employees of said Copper River & Northwestern

Railway Com.pany, were in the actual, quiet and

peaceable possession of a certain rock grade con-

structed by the said Copper River & Northwestern

Railway Company, and the said Alaska Home Rail-

way Company determined to dispossess the said de-

fendant Hasey and his co-employees by force and

violence ; that said Morrissey did lead said force of

about 175 men, armed with various implements, tools,

pick-handles and other weapons, and were met on

said rock grade, near the entrance to said Keystone

Canyon by said O'Neill, Biggs and about 30 men;

that said O'Neill, Biggs and other men under them,

endeavored to turn back the said force of 175 men,

and dissuade them from making said attack, but

that said O'Neill and said Biggs were violently

seized and thrown to the ground by said Morrissey

and his associates who, vdth loud cries and threat-

ening dem^onstrations, pressed forward to attack

said Hasey; that said Morrissey was given authority

and a free hand in making said assault by the said

Alaska Home Railway Company, and actually hired

and took with him as his body-guard in making said

attack and assault, John Martin, Joe Kelly, Jim
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Kelly, John Gorman and Barnej^ McDonald, each
of whom were paid double wages, and was armed
with a pick-handle while making said assault on the

25th day of September, 1907; that said facts cannot
be proved by any other witness.

That the said Morrissev was last heard of at Kings-
ton, Jamaica, where attorneys for the defendant, the

Copper River & Northwestern Eailway Company,
endeavored to locate and communicate with him, but
as affiant is informed and believes, the said Mor-
rissey has been within the past year at Panama,
Canal Zone, and later in Kingston, Jamaica, and is

now said to be in South America; that affiant has in-

quired of various people, former associates of the

said Morrissey, who would be most apt to know his

whereabouts, but has been wholly imable to ascertain

the same; that the last information affiant is able

to get was from Oscar Fish, a resident of Yaldez,

Alaska, who received a communication from said

Morrissey from Panama, Canal Zone, mthin the past

six months; that the said Morrissey has been so on
the move that it has been impossible to locate him
or to have taken his deposition at any tune after

the commencement of this action; that affiant be-

lieves that if the trial of this cause is continued im-

til December, 1910, that the agents of the said de-

fendant. Copper River & Northwestern Railway
'Company, will be able to locate and secure the per-

sonal presence, or deposition of said Morrissey.

That the said Oscar Fish will testify as follows:

That he was employed by the President of the said

Alaska Home Railway Company, to wit, by H. D.
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Ee}Tiolds, as private secretary; that early in the

month of September, 1907, the said Fish was re-

quested by George C. Hazelet, agent of the Copper

River & Northwestern Railway Company at Valdez,

Alaska, to secure an interview with Blarney Stevens,

who was then the superintendent, manager, and in

complete charge of the business and affairs of the

Alaska Home Railway Company at and near Valdez,

during the absence of said H. D. Reynolds, the ob-

ject of said conference being to avert any violence

or trouble at or near Keystone Canyon, through any

efforts or attempt on the part of said Alaska Home

Railway Company, to seize or take possession of the

rock grade constructed by and in the actual, quiet

and peaceable possession of the defendant, Copper

River & Northwestern Railway Company; that the

said Oscar Fish spoke to the said Stevens about

meeting the said Hazelet, and said Stevens refused

to meet him and stated he had nothing to discuss

with hhn; said Oscar Fish will also testify that he

was present at the meeting of the head ofBcers of

said Alaska Hom^e Railway Company at Camp Com-

fort on the evening of September 24, 1907, and it

was determined at said meeting to seize the said rock

work and grade of said Copper River & Northwest-

ern Railway Company in Keystone Canyon the fol-

lowing morning, by force, and to make an assault

and attack upon the said Edward C. Hasey; that

there is no other witness by whom said facts can

be proved.

That said Oscar Fish left Valdez on the steamer

*'Dora" about the 15th day of July, 1910, to go to



70 The Copper River etc. Ry. Co. et al.

Nushagak, and as affiant and liis law partner, John

Lyons, are informed and believed, the said Fish was
to return on steamer "Dora" to Valdez on the same

trip, which would bring him to Valdez about August

14th or 15th, 1910; that said steamer **Dora" has

just returned from said Nushagak to Valdez, and

said Fish did not return upon said steamer, and there

is no possible way by which he could reach Valdez

or Seward until the next trip of the steamer "Dora"
(which is the only steamer running between said

points), which would bring him in Valdez or Seward

about the 15th day of September, 1910; and if this

caus6 is continued, said Oscar Fish will be produced

as a witness at the trial thereof.

That this application for a continuance in said

cause is not made for the purpose of delay, but that

justice may be done in the premises.

[Seal] F. M. BROWN.
Subscribed and sworn to before me, this 15th day

of August, A. D. 1910.

JOHN LYONS,
Notary Public in and for the District of Alaska, Re-

siding at Valdez.

United States of Am^erica,

District of Alaska,—ss.

Due and legal service is hereby accepted, this 17

day of Aug., A. D. 1910, by receiving a copy thereof,

duly certified to by F. M. Brown, attorney for the

Deft., C. R. & NW. Ry. Co.

E. E. RITCHIE,
Attorney for Plaintiff.
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[Endorsed]: No. 369. United States District

Court, District of Alaska, Third Division, at Valdez.

John Phillips, Plaintiff, vs. The Copper River &

Northwestern Railway Company, a Corporation et

al.. Defendants. Original Affidavit of F. M. Brown

(2). R. J. Boryer, Brown & Lyons, Attorneys for

Defendant, Copper River & N. W. Ry. Co., Cordova,

Alaska.

[Affidavit of R. J. Boryer, for Continuance.]

In the District Court for the Territory of Alaska,

Third Division.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

OEORGE C. HAZELET, and EDWARD C.

HASEY,
Defendants.

AFFIDAVIT FOR CONTINUANCE, BY DE-

FENDANT CORPORATION.

United States of America,

District of Alaska,—ss.

R. J. Boryer, heing first duly sworn, deposes and

says: That he is one of the attorneys of record for

the Copper River & Northwestern Railway Com-

pany, one of the defendants named in the above-en-

titled cause ; that he makes this affidavit in behalf

of said corporation and not otherwise; that affiant
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is familiar with the facts upon which the plaintiff

bases his cause of action, and that said defendant

corporation has a good and valid defense thereto;

that the defendants George C. Hazelet and Edward

C. Hasey have never been served with a summons

in said cause, although said Hazelet has been in Cor-

dova ever since the complaint in this action was filed,

and no appearance has ever been made in the same

in this court by either of said defendants George

G. Hazelet or Edward C. Hasey, either by attorney

or otherwise ; that the defendant corporation cannot

safely go to trial at this time, on account of the

absence of the defendant Edward C. Hasey who is

now and ever since October, 1909, has been impris-

oned on McNeill's Island, in the State of Washing-

ton, and who is a material witness for the defend-

ant corporation; that the term for which the said

Edward C. Hasey is imprisoned will expire about

the 31 day of December, 1910; that the deposition

of the said Hasey could not have been taken for the

reason that said cause was not at issue, and the same

was pending on a motion for a change of venue, and

that said defendant corporation has had very short

notice of the time or place at which said cause would

come on for trial; that the said defendant Edward

C. Hasey will testify in behalf of said defendant

corporation in said cause as follows ; that at the time

of the shooting of plaintiff as alleged in the com-

plaint in this action, that said Edward C. Hasey was

employed as a foreman by the said defendant cor-

poration on its railway grade about twelve miles

from the town of Valdez, Alaska ; that he had been



vs. John Phillips. 73

working for said company for some time prior to

the date of said shooting, and that he had been in-

formed at different times and knew that a company

known as the Alaska Home Eaihvay Company was

threatening to take possession of the grade of the

defendant corporation herein, and that there were

threats commnnicated to him to the effect that the

officers and employees of the said Alaska Home Rail-

way Company might do him great bodily harm, in

their efforts to take possession of said grade; that

the morning upon which said shooting took place,

about one hundred and fifty men, all officers and

employees of the said Alaska Home Railway Com-

pany appeared in a body on said grade, many of

whom were armed Avith clubs, pick-handles, axes and

other dangerous-looking weapons, and that they were

shooting and waving said weapons in such a threat-

ening and menacing manner, and that the said de-

fendant Hasey fearing that his own life was in dan-

ger and for his own protection fired said shots, not

with the intention that the same should strike this

plaintiff, or anj^one else in the employ of said Alaska

Home Railway Company, but as a means of prevent-

ing a further advancement of the said employees

of said company toward him the said Hasey; that

he fired said shots solely for his own protection, and

not for the purpose of protecting the property of the

defendant corporation ; that at no time did said cor-

poration defendant authorize or ratify his action in

firing said shots and the said defendant Hasey will

so testify, and further that his instructions at all

times given him by the agents and officers of said
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corporation, were to the effect that he should shoot

no one, in protecting the possession of said railway

grade or in defense of said corporation's rights in

any way. And affiant says, that said facts cannot

be proved by any other witness ; and that the appli-

cation for this continuance is not made for delay,

but that justice may be done in the premises, and

affiant believes, that if this case be continued for a

period of four months months, he will be able to have

said witness present to testify as aforesaid.

Dated this 15th day of August, 1910.

[Seal] E. J. BORYER.

Subscribed and SAVorn to before me this 15 day of

August, 1910.

JOHN LYONS,
Notary Public for Alaska.

United States of America,

Territory of Alaska,—ss.

Due and legal service is hereby accepted, this 17

day of Aug., A. D. 1910, by receiving a copy thereof,

duly certified to by F. M. Brown, one of the attor-

neys for the Deft. C. R. & N. W. Ry. Co.

E. E. RITCHIE,
Attorney Plaintiff.

[Endorsed] : No. . In the District Court for

the Territory of Alaska, Division No. 3, at Yaldez.

John Phillips, Plaintiff, The Copper River & North-

western R. R. Co. et al.. Defendants. Original Mo-

tion and Affidavit for Continuance. R. J. Boryer,

Brown & Lyons, Attorneys for Defendant Corpora-

tion, Yaldez, Alaska.
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Filed in the District Court, Territory of Alaska,

Third Division. Aug. 17, 1910. Ed. M. Lakin,

Clerk. By Thos. S. Scott, Deputy.

UNITED STATES OF AMERICA.

United States District Court, District of Alaska,

Third Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET, and EDWARD C.

HASEY,
Defendants.

Affidavit [of F. M. Brown, Filed August 17, 1910].

United States of America,

District of Alaska.—ss.

F. M. Brown, being first duly sworn, says: That

he is one of the attorneys for the defendant. Cop-

per River & Northwestern Railway Company and

Edward C. Hasey, in the above-entitled action ; that

on the 2d day of July, A. D. 1910, at Valdez, Alaska,

at a session of the above-entitled court in Valdez,

an order was made by said 'Court transferring said

cause to Seward, for trial on the 17th day of AugTist,

A. D. 1910, subject to any showing which might then

be made by defendant for a change of place of trial

of said cause from Seward, Alaska, to some other
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place ; that E. E. Eitehie, attorney for plaintiff, was

present in said court at said time and place; that

affiant at said time and place, stated in open court

to the Judge of said court and to said E. E. Eitehie,

attorney for plaintiff, that he gave notice that de-

fendant Copper Eiver & Northwestern E ailway Com-

pany would probably ask for continuance of the

trial of said case at Seward on the 17th day of Au-

gust, as he did not believe that defendant's witnesses

could be procured in time to attend said court at

Seward on the 17th day of August, A. D. 1910.

F. M. BEOWN.

Subscribed and sworn to before me this 17th day

of August, A. D. 1910.

[Seal] JOHN LYONS,
Notary Public in and for the District of Alaska, Ee-

siding at Yaldez.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Aug. 17, 1910. Ed.

M. Lakin, Clerk.
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UNITED STATES OF AMEiR-ICA.

United States District Court, District of Alaska,

Third Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEOROE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Motion [of Edward C. Hasey to Continue Trial Over

August Term].

Comes now the defendant, Edward C. Hasey, and

moves the Court to continue the trial of the above-

entitled action over the August, A. D. 191'0, term- of

this Court. This motion is based upon the affida\dt

of R. J. Boryer, the two affidavits of F. M. Brown,

and all the pleadings, papers, records and proceed-

ings herein.

Dated this 17th day of August, A. D. 1910.

R. J. BORYER,
BROWN & LYONS,

Attorneys for Defendant Edward C. Hasey.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 17, 1910. Ed. M. Lakin,

Clerk.
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UNITED STATES OF AMERICA.

United States District Court, District of Alaska,

Third Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,

Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Order Denying Motion for Continuance.

Coming on regularly to be heard the motions of the

defendant Copper River & Northwestern Railway

Company, and the defendant Edward C. Hasey, for

continuance of the trial of the above-entitled cause

over the August, A. D. 1910, term of this Court, the

defendant Hasey joining in the motion upon the

announcement of the Court's ruling denying the con-

tinuance, R. J. Boryer and Brown & Lyons appear-

ing in support of said motion, and E. E. Ritchie and

L. Y. Ray, attorneys for plaintiff appearing in oppo-

sition thereto, and the Court having heard the affi-

davits and showing made b}^ said parties, and the

argument of counsel, and being fully advised in the

premises

;

IT IS ORDERED that said motions be and they

are hereby denied. To which ruling the Court, the

defendants the Copper River & Northwestern Rail-
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way Company and Edward C. Hasey, except, which
exception is allowed.

Dated this 17th day of August, A. D. 1910, by the

Court.

EDWARD E. CUSHMAN,
Judge.

Entered in Court Journal No. 5, page No. 916.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 17, 1910. Ed. M. Lakin,

Clerk.

[Opinion on Motion for Continuance.]

By the COURT.—I am not familiar with the his-

tory of the places of holding court in this division.

It may be that this is the first regular term of the

first special term of court ever held here or the first

term held here, but as all of you are aware, this divi-

sion was recently created and there had to be a be-

ginning. I apprehend from what I know of the his-

tory of the district that it may be you never did

have any terms of court here except the fall terms

and the spring terms heretofore. That is probably

owing to the fact that Fairbanks was in this divi-

sion and the headquarters of the Court was there.

It might have been reasonably anticipated by coun-

sel that when you got a Judge in this division, when

this division was created and an additional Judge

given, that there would be more work done in this

division—that is the reason you asked for the crea-

tion of a new division and another Judge. It is rea-

sonable to suppose that the regular fall term of court
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in this division would be held at Valdez, the head-

quarters of the Court, and not at Seward, where all

of you admit this cause would have to be tried.

About these witnesses—If the transactions out of

which this case grew had not been so long gone by

—

and all of us know we are accustomed to reading so

often of the delays in our courts. This case was

nearly outlawed before it was ever begun. It was

begun something over a year ago and has been a year

at issue; it seems to be time to try it if it is ever

going to be tried. The two issues in the case, or the

main pivotal issues, seem to be regarding the scope

of Hasey's employment and just what took place at

the time of the injury that was received by the de-

fendant and just prior thereto out on this grade.

The pleadings and affidavits justify the conclusion

that there were 30 or 40 men out there on one side

and 176 on the other. Now, regarding what took

place out there, I am not prepared to accept the bare

allegation that it is impossible to prove what took

place except by these three or four witnesses. I

think if David and Goliath had both been killed, there

were some in each of these armies that could have

told something about what went on there at the time.

Regarding the witness Hasey, who is the only one

of these witnesses whose testimony would go to the

manner or the scope of the employment—even if this

case had not been reached until the fall term ; his term

of imprisonment you say does not expire until De-

cember 10th. It would seem that the transaction

that took place—I don't know just what the written

order discloses—but at the time this was called up
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on the 2d of July at Valdez it is true the Court on

the statement or showing by Mr. Brown that he

wanted m'ore time to make a showing regarding a

change of venue, set the case down here for trial on

the 17th with the privilege to him to renew that mo-

tion, with such other showing as he wanted to make,

on the assurance that the other side would be pre-

pared immediately to resist that motion and if it was

denied, that the case would go to trial.

Regarding the witness Fish, I am inclined to agree

with Mr. Raj^ that there is not anything in the show-

ing of any assurance that he would be here, or

whether you would be authorized to not issue a sub-

poena and have him served and have some process

served on him, demanding him to be here, before you

could make this showing, as long as he was at Valdez

after the case was set for trial.

As to the other witnesses, you are all aware that

you could not compel the witnesses to come more than

one hundred miles unless under subpoena or a spe-

cial order of the Court. These witnesses that the

affidavits relate to,—some of them live in Seattle,

some in South America, some in Arizona. It cer-

tainly might be apprehended that a man like this

man O'Reilly that you expect to come in here and

admit that he has been guilty of a conspiracy to

murder, that as long as he lives in Arizona that he

would be inclined to object to come here to make that

concession and you might be compelled to take his

deposition.

There is just as much reason, I apprehend, if this

case is continued, that the plaintiff will lose his wit-
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nesses or that you may lose some other important

witnesses, since there moist have been so many that

viewed this transaction, as to believe under the show-

ing you have made that you would be able to get

these men. You say you don't know where they are

and outside of the letter from Morrissey to Fish, I

think it is Morrissey, you don't seem to have a line

on any of them. The plaintiff for some reason has

been able to get ready to go to trial at this time and

there is no reason apparent to the -Court why he had

any advantage in this matter over the defendant,

either in residence or character or anj^thing else con-

cerning the witnesses.

From what I see of the record here this is not any

motion by Hasey for a continuance,—it is the cor-

poration, the defendant Copi^er Eiver & Northwest-

ern Eailway Co.'s motion alone. As far as it is con-

cerned, the case has been at issue as I say for a year,

substantially

—

Mr. BROWN.—If your Honor Avill pardon me,

to save the record, I desire at this time to state that

we make this motion also on behalf of the defendant

Hasey.

By the COURT.—Even in that matter, the defend-

ant in answering before he was served with summons

and after the case had been set for trial would be

presumed to know the record in the case. The Court

will be, I think, justified in presuming that he would

not put his answer in when the case was set down

for trial on the 17th of August unless he wanted to go

to trial on the 17th of August.

The motion for a continuance wall be denied.
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To whicli ruling of tlie Court counsel for the de-

fendants except—exception allowed.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

Versus

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY (a 'Corporation),

GEOROE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Reply [to Answer of Edward C. Hasey].

Replying to the affirmative defense set up in the

separate answer of defendant Edward C. Hasey,

plaintiff says:

L That he admits that on the 25th day of Septem-

ber 1907, said defendant was employed as a foreman

by the defendant, the Copper River & Northwestern

Railway Company upon its rock construction and

grade in Keystone Canyon, Alaska, and that there

were thirty or forty other employees of the said

Copper River & Northwestern Railway Company

working with and under said defendant Hasey at

said time and place, but plaintiff denies that on said

day or at any other time he wrongfully, unlawfully

and feloniously conspired with about 175 other men,

employees of the Alaska Home Railway, or with any

men or persons whomsoever, and armed with van-
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ous deadly weapons, to wit, pick-handles, guns, giant

powder, together with caps and fuse to explode the

same, or with any deadly weapons whatever, and made

an assault upon said defendant Hasey and his said

co-employees, or any of themi; and plaintiff denies

that he, so unlawfully confederating and conspiring,

or in any unlawful manner whatever, came upon said

rock construction and grade, and in a violent and

riotous manner attacked and assaulted William

O'Neill, John Biggs and other associates and co-em-

ployees of defendant Hasey, or any of them, im-

mediately in view of defendant Hasey, or at all ; and

plaintiff denies the he, with or without others, was

proceeding with force, violence and in a riotous

manner to assault, attack and seize said defendant

Hasey, without any cause or provocation whatsoever

on his part, or at all ; and plaintiff denies that said

defendant, without using any more force than was

absolutely necessary to protect his own person from

great bodily harm, discharged a rifle toward plain-

tiff and others with him, and denies that he and any

others with him were rioters or co-conspirators, or

were acting riotously ; and denies that said defendant

Hasey in discharging said rifle did so without intent

to kill, maim, or wound plaintiff, or anyone else fur-

ther than was necessary to protect and defend his

own person from any unlawful and felonious as-

sault ; but alleges the fact to be that defendant Hasey

was not in any peril of bodily injury nor was he

threatened with any, but that in so discharging the

said rifle, the said Hasey acted with a wanton and

felonious intent to kill, maim or injure this plaintiff.
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2. Plaintiff denies that the injury sustained by

him as set forth in his amended complaint filed here-

in was without any fault of said defendant Hasey,

and denies that it was in any way the result of any

assault or attack made by this plaintiff, with or with-

out the assistance of any co-employees of plaintiff,

or any persons whomsoever, but alleges the fact to

be that his injury was received from the discharge of

said rifle held by defendant Hasey and discharged

by him, wantonly and without any provocation what-

soever on the part of plaintiff.

Wherefore plaintiff asks judgment as prayed for

in his amended complaint.

E. E. RITCHIE and

L. V. RAY,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,

Third Division.

John Phillips, being duly sworn, deposes and says,

that he is the plaintiff in the above-entitled action,

that he has read the foregoing Reply to Separate An-

swer of defendant, Edward C. Hasey, knows the con-

tents thereof, and he believes the same to be true.

his

JOHN X PHILLIPS,
mark

Witness to mark:

[Seal] L. V. RAY.
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Sworn to and subscribed before me this ITtli day

of August, A. D. 1910.

L. V. RAY,
Notary Public for Alaska.

I certify that the foregoing is a full, true and cor-

rect copy of the in the above-entitled action.

Attorney for .

Service of a copy of the within Reply on this 18

day of Aug., is hereby acknowledged.

BROWN & LYONS,
Attorneys for Defts. C. R. & NW. RY. and Hasey.

[Endorsed] : No. 369. In the District Court for

the Territory of Alaska, Division No. 3, at Seward.

John Phillips, Plaintiff, vs. Copper River & North-

western Railway Company et al.. Defendants.

Reply to Separate Answer of Ed'ward C. Hasey. E.

E. Ritchie, L. V. Ray, Attorneys for Plaintiff,

Seward, Alaska.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 18, 1910. Ed. M. Lakin,

Clerk.

[Testimony of William R. Garster, for Plaintiff.]

WILLIAM R. OARSTEP, called and sworn as a

witness in behalf of the plaintiff, testified as follows

:

Direct Examination.

(By Mr. RAY.)

Q. What is your name?

A. William R. Garster.

Q. You are at present a resident of Seward,
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(Testimony of William E. Garster.)

Alaska, are you? A. Yes, sir.

Q. Do you know the plaintiff, John Phillips'?

A. I do.

Q. Where have you known John Phillips'?

A. Valdez.

Q. When?

A. In the month of August, 1907.

Q. Where in Valdez did you see him?

A. Camp 4.

Q. Camp 4—just explain what you mean by Camp

4.

A. Of the Alaska Home Eailroad, Camp 4 of the

Alaska Home Py.

Q. At what distance was that camp from Valdez ?

A. About eight miles.

Q. And in what capacity were you serving?

A. Time keeper

.

Q. And in what capacity, if any, was Phillips

serving? A. Laborer.

Q. Do you remember in what particular gang, if

he was in a particular gang—who his foreman was?

A. At Camp 4 he was working under Mr. Briggs,

I think,—either Mr. Briggs or Mr. Patten, I am not

sure which.

Q. Now, I call your attention to the date of Sep-

tember 25, 1007, and ask you to detail to the jury in

your own language what took place there, confining

your answer to John Phillips? Perhaps a prelim-

inary question would be better for the jury—On the

morning of September 25th were you in the vicinity

of what is known as Keystone Canyon?
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(Testimony of William E. Garster.)

A. I was.

Q. Were yon at tliat time and are you now
familiar with a certain rock .9:rade and work in and
along the side of Keystone Canyon belonging to the

Copper River & Northwestern Ry. CoJ
A. Yes, sir.

Q. Now, if you will start in on the morning of

September 2i5th, and in your own language state

what occurred, confining 3^our testimony with refer-

ence to the man Phillips v

A. On the morning of September 25th, 6 o'clock

in the morning, we started from Camp 4 with 31 men
to go to the Ke^^stone Canyon to work on the grade.

These men had been working on the arrade back at

Camp 4, and we followed the grade up and took their

shovels and picks and mattocks along with them.

We arrived at the mouth of Keystone Canyon about

7 o'clock in the morning,—I think a little after 7.

There was then quite a crowd of men from Camp 5

and Camp 6—^Camp 6 was located on the outside of

the mouth of the canyon. At that time there was a

man, an attorney named Ingersoll. who made a

speech from a wagon to the employees of the Rey-

nolds Company, to the effect that he had been to

Juneau, looked over the records, and found that the

Copper River Northwestern Ry. Co. had waived all

their rights to the grade, and that the Reynolds peo-

ple had a perfect right to go on the grade and com-

mence operations. After he had finished Morrissey,

M. B. Morrissey, got up on the wheel of the wagon
and told the men that they were all shovel stiffs, him
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(Testimony of William E. Garster.)

included, that they wanted to go in here, into this

canyon, to work on the grade, and asked if they

would do so, and they said "Yes." And from there

we started up on the grade

—

Q. Just describe in what manner you started,

with reference to what tools or other things, if any-

thing, the men had in their hands,—the manner of

starting, etc.

A. They had the ordinary tools they worked on

the railroad with,—shovels, picks, mattocks.

Q. Now, how did the men proceed upon the

grade ?

A. Well, they proceeded up over the slope on the

grade and went in towards the canyon from the

grade; I should judge there were about 126 to 150

all told.

Q. Now, where were you mth reference to Phil-

lips, if you remember, when you started into the

mouth of the canyon?

A. I didn't see Phillips when we started in.

Q. Wliere were you?

A. I think I was well up in the front, towards the

front.

Q. What persons were ahead of you?

A. Well, Mr. Blamey Stevens, E. R. Gray, Mor-

rissey, Howard Reynolds.

Q. Can you recall any others?

A. There were several others,—I can't just recall

them now.

Q. Do you recall a man named Hurlburt?

A. Hurlburt, yes, he was there—an engineer.
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(Testimony of William E. Garster.)

Q. Hurlburt was the engineer?

A. Yes, sir.

Q. Then Mr. Hurlburt's particular party—were

there other men with him? A. Yes.

Q. Then, where were you with reference to the

engineers in going into the canyon?

A. Well, I should say ahout 15 or 20 feet behind

them.

Q. How were you proceeding?

A. Just walking along.

Q. Then we have the present situation—that the

engineers and the men you have mentioned, Stevens,

Gray and Mr. Hurlbuii;—do you remember whether

or not Hurlburt had anything with him?

A. I think he had his instruments, his field instru-

ments, something of that kind.

Q. Now, proceed with your statement—after you

arrived at the mouth of the canyon, where did you

go and what did you do,—in your own language

.

A. When we arrived at the mouth of the canyon

we met several of the men there presumabl}^ working

for the Copper River & Northwestern Ry. Co.; I

knew one in particular.

Q. Who did you know of the Northwestern men,

working there? A. Ross Paden.

Q. Where had you met him?

A. I met him on the left-hand corner, going into

the canyon.

Q. Where had you met him previously?

A. He was working for the Reynolds people pre-

viously, Camp 3.



vs. John Phillips. 91

(Testimony of William R. Garster.)

Q. And this Ross Paden was among the men of

the Copper River & Northwestern Ry. Co. standing

on the side of the grade when yon went in*?

A. To the left-hand side, yes.

Q. What, if anything, did you do or Paden do?

A. He caught hold of me by the arm and asked

me how I was.

Q. Then what did you do*?

A. We proceeded through the canyon and a man

named O'Neill came down towards the bunch of men

and held up his hand and told us not to go through

there—if we did, we went through with our own risk.

Q. What did you do'?

A. We passed him and he kept coming back with

the crowd, until we came to the curve in the cut;

there is a slight curve in the cut-until we came m

sight of the barricade on the left-hand side of the

canyon.

Q. Describe the barricade to the jury.

A. The barricade was 70 yards away from where

we were then, at the time the shooting commenced;

the barricade was on the left-hand side and the tent

on the right-hand side.

Q. What tent was that?

A. That was the tent where Hasey came with the

guns, from the tent-he came with the gun across

to the barricade.

Q. Describe the barricade.

A. It was a rock barricade, I should say about four

feet in height, laid on the top with railroad ties,—not

railroad ties, but dump car ties, small ties.
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(Testimony of AYilliam R. Garster.)

Q. Ties for a tram, used for a dump f

A. Yes, small three-foot ties.

Q. When did you first see the barricade?

A. Immediately on coming around the curve in

the cut; the thorough cut comes aroimd in kind of a

half circle—there is a little curve.

Q. Now what is it called your attention to the

barricade, if anything?

A. A man crossing from the tent to the barricade

with a gun.

Q. Do you know the man? A. Yes, sir.

Q. Who was it ? A. Edward Hasey.

Q. What did you notice Edward Hasey do, if any-

thing?

A. When he was half way across he beckoned

with his hand, presumably beckoning to somebody,

—

I don't know who it was, I didn't hear him talk, but

he immediately crossed over to the barricade and

laid the gun across the top of the barricade.

Q. Then, what happened?

A. There was a shot fired.

Q. What was the result of that shot, if any?

A. A young fellow named Heckman, working for

the Reynolds Company, fell in front of me, on my
left.

Q. You say you saw Hase}^ come from the tent

to the barricade, fire a shot and Thane Heckman fell?

A. Yes, sir.

Q. Had you heard any shots before that?

A. No, that was the first shot fired.

Q. Now, what next happened?



vs. John Phillips. 93

(Testimony of William E. Garster.)

A. The next that happened was a second shot.

Q. By the way—could you see the smoke or see

the muzzle of the rifle at any time?

A. Yes, and I could see Hasey's head and

shoulders above the barricade.

Q. You say there was another shot fired 1

A. Yes, sir.

Q. What was the result of that shot?

A. The result was a man named Rinehardt fell

behind me, on the left.

Q. Go ahead with what happened there •.

A. The next time I looked around Rinehardt

called to me he was shot and somebody called out

in the crowd at the time the second shot was fired

that O'Neill was going to touch off a fuse. I see

0''Neill making out through the crowd this way (in-

dicating) and I called to Morrissey to grab O'Neill;

Morrissey went after him, and so did I, and grabbed

him and held him on the right-hand side of the can-

yon and Hasey kept on shooting on the left-hand side

of the canyon.

Q. How many shots were fired before you and

Morrissey took hold of O'Neill?

Mr. BROWN.—We object to that as leading and

suggestive.

Objection sustained.

Q. After the second shot was fired, did you hear

any more shots fired? A. I heard two.

Q. Now, do you, yourself, know the result of

those shots?

A. No, I couldn't say that I know the results of
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(Testimony of William R. Garster.)

the shots ; I know that afterwards—I know what re-

sulted afterwards, supposed to come from those

shots—I know the results of the first two shots.

Q. After the first two shots, what happened to

the men who were with you—what did they do, if

anything?

A. The men who were with me? You mean the

men in the whole crowd?

Q. Yes.

A. They commenced to turn back and run out of

the canyon.

Q. Now, about how long a time elapsed from the

time of the first shot until the last shot, as near as

you can judge?

A. Only a few minutes, I should say.

Q. Now, were there any more shots, other than

those you have described?

A. Not that I know if.

Q. Then what did jow do ?

A. I let go O'Neill and passed over to the left-

hand side of the canj^on and helped carry Einehardt

out to the clear—carried him down by the old cable

station.

Q. Did you see Phillips there?

A. Not at that time, until I was dressing Rine-

hardt's wound, when Phillips walked up to me and

told me he was shot; I asked him where, and he

turned around and the blood was coming out of the

seat of his pants here (indicating), so I told him to

lay down and I undone his trousers—took them down
and found he had a hole in here (indicating)—his
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side—and turned him over and found that the bullet

had come out of the groin here.

Q. What did you do for Phillips, if anything?

A. I dressed his wound with what I had there

—

part of a bandage and part of a bottle of peroxide.

Q. Do you remember what physician, if any,

came out there?

A. Yes, Doctor Boyle and Doctor Dalton, I be-

lieve, came out, too; he didn't stay there; Boyle

stayed there and I assisted him in dressing the wound.

Q. What was your object in going through Key-

stone iCanyon? A. My object?

Q. Yes.

Q. My object in going through the canyon was to

see that my men were placed there and take their

time.

Q. Had you any instructions, or had you confed-

erated or conspired with John Phillips or any of your

fellow-employees to assault or threaten the life of

Edward C. Hasey?

A. I had not—I didn't know Edward C. Hasey at

the time.

Q. I will ask you if you and John Phillips at any

time conspired and confederated together to unlaw-

fully and feloniously assault Edward C. Hasey,

armed with guns and other deadly weapons?

A. No, sir.

Q. What have you to say with reference to the

employees, your co-employees, being armed with

deadly weapons?

A. There were none of them armed with deadly
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(Testimony of William R. Garster.)

weapons that I know of.

Q. Did you offer any violence toward Edward C.

JIasey? A. I did.

Q. Can you state of your own knowledge whether

John Phillips offered any violence sufficient to cause

Edward C Hasey to believe that he was in danger

of great bodily harm?

Mr. BRO'WN.—^We object as incompetent, irrel-

evant and immaterial and as leading and suggestive,

and the witness has already stated he did not see

Phillips.

Objection sustained as leading.

Q. Did you see John Phillijis armed with any dan-

gerous weapon? A. No, sir.

Cross-examination.

(By Mr. BROWjST.)

Q. You were simply going in on this morning of

September 2i5th on the ordinary mission of going to

work? A. Yes, sir.

Q. You know of nothing else that was unusual in

your doings that day? A. No, sir.

Q. And so far as you know, then, Hasey simply

shot wantonly and without any reason at all?

A. Yes, sir.

Q. Is it customary for you to have speeches made

to you before going to work, ordinary days ?

A. No, sir.

Q. Did you ever have it done before that time?

A. No.

Q. Did it occur to you that there was anything

unusual in having it done that morning?
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A. The onl}^ thing that occurred to me was that

there seemed to be some dissatisfaction about going

on the grade, as they said there were two deputy

marshals on the grade. This man Ingersoll was sup-

posed to have been down to Juneau, as I say, and

looked over the records and found that the Copper

River & Northwestern Ry. Co. had waived their

right to the grade.

Q. If there were two deputy marshals, they

wouldn't interfere with men peaceably going to

work s

A. That is what I heard,—there were two deputy

marshals; I don't know of my own knowledge

whether there was or not.

Q. That was the only thing you knew^ of that was

at all unusual that morning? A. Yes, sir.

Q. Did you see Morrissey ahead of you?

A. I did.

Q. Did you see him have anything in his hand?

A. I think he had a piece of stick.

Q. How big was it?

A. Probably a pick handle or something to that

effect.

Q. Was he going to work with that?

A. No, he was not going to work, I don 't suppose

;

he didn't do any work that I know of.

Q. Did you see Jim Kelly with him?

A. No.

Q. Did you see Joe Kelly with him?

A. No.

Q. Did you see Gorham with him?



98 The Copper River etc. By. Co. et al.

(Testimony of William R. Garster.)

A. No, sir.

Q. Did you see Donoliue with him?

A. I don't know the man. Gorham and Kelly

and him were at the Camp 6 when we started.

Q. You didn't see them with him that day then,

that morning? A. Not in the canyon.

Q. Not when you started up on the grade?

A. No, sir; I see them in Camp 6, when the crowd

was in Camp 6; they came from Camp 3.

Q. Did you see Mr. Cook there that morning?

A. Yes, sir.

Q. Did you see what he had in his hand?

A. I did not.

Q. Now, Mr. Grarster, you say you knew of noth-

ing unusual in your making this— First, how

many men would you say there were altogether went

in at that time?

A. I should say from 1.25 to ISO' men.

Q. You didn't count them, did you?

A. No, sir.

Q. Don't you know there were close to 200 that

were there at that camp that day?

A. I couldn't say.

Q. Now, what camp did you come from, below

that? A. Camp 4.

Q. How many men came up with you?

A. Thirty-one.

Q. What was your object in coming up there?

A. I had a telephone message to come up there

next morning with the balance of my men out of the

camp.
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Q. Whom was the message from*?

A. The message was from Camp 5, from James

O'Reilly, I believe, boss of Camp 5.

Q. You hadn't finished your work down where

you were at that time, had you?

A. On our part of the grade f

Q. Yes.

A. No, it wasn't all finished—practically all fin-

ished.

Q. You came away and left that and came up to

the canyon? A. Yes, sir.

Q. And other men were brought in at the same

time, at 6, Camp 6, or at the mouth of the canyon?

A. I believe there were men from Camp 5, I

couldn't say.

Q. Wasn't the entire force of the Alaska Home

Ry. Co. brought in there that morning?

A. No, sir.
'

Q. Now, you want this jury to understand that

there was nothing of a serious kind that you had any

knowledge of that morning—that you were going in

on an ordinary peaceable day's work?

A. Yes, sir.

Q. That is what you want the jury to understand?

A. Yes, sir.

Q. You were acquainted with the head men of

this company, generally, were you not?

A. What do you mean by the head men?

Q. I mean with the foremen and with Morrissey.

A. I was acquainted with Morrissey.

Q. And Stevens?
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A. No, I never saw Stevens until I came to Yal-

dez.

Q. You knew Morrissey? A. Yes, sir.

Q. And you knew O'Reilly? A. Yes, sir.

Q. And you knew the foremen generally ?

A. No, sir.

Q. Didn't you know that your people, the officers

and agents of your company, had been turned back

and told they couldn't go upon this rock work, of

which Hasey and O 'Neill and others w^ere in posses-

sion ?

A. I knew of their being turned back, yes,—asked

to get off the grade by Hasey one day, some time

probably a week before the occurrence took place or

two weeks,—I couldn't say which; I heard it in con-

versation at my camp.

Q. You knew that at that time then ?

A. I heard the conversation—I didn't know about

the truth about it.

Q. As a matter of fact, you knew in going up

there you would probably meet with people who were

in possession, claiming the right to hold possession,

of that property, didn't you? A. Yes, sir.

Mr. BROWN.—That is all.

Witness excused.

Whereupon court adjourned to meet to-morrow

morning, Friday, August 19th, at 10 o 'clock.
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Friday, August 19, 1910.

Morning Session.

[Testimony of H. B. Wybrandt, for Plaintiff.]

H. B. WYBRANDT, called and sworn as a witness

in behalf of the plaintiff, testified as follows

:

Direct Examination.

(By Mr. RAY.)

Q. Your name is H. B. Wybrandt?

A. Yes, sir.

Q. In September, 1907, ^vhat position did you oc-

cupy under the United States Government "?

A. Deputy United States marshal.

Q. Where were your official headquarters?

A. 'At that time they were at Valdez.

Q. On September 25, 1907, was a warrant for the

arrest of one Edward C. Hasey placed in your pos-

session ? A. It was.

Q. Did you serve that warrant? A. I did.

Q. Where did you serve it ?

A. Dow^n at Keystone Canyon.

Q. Describe to the jury, if you will. Keystone

Canyon you have just mentioned .

A. It was a long rock cut ; it had been cut through

a hill there ; the river was on one side and the cut was

on the other ; they were cutting through the grade for

the railroad,—that is what it was.

Q. When you went through this cut, what did

you notice, if anything?

By the COURT.—What date is that?

Mr. RAY.—September 25, 1907.

A. Relative to what?
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Q. Eelative to Edward C. Hasey or with refer-

ence to the rock cut.

A. As to the situation in the. cut,—I found a tent

just beyond where there was a cut through the hill

there and I jDassed the tent ; I met somebody there, I

don't remember just who it was, and I walked fur-

ther up where the crowd was and the first one I saw

was Hasey and he came towards me,

Q. Did you see any other employees of the Copper

River & Northwestern Rj^ Co. there at that time ?

A. Yes, Dickson ; I saw a good many there.

Q. Any other on the place besides Dickson?

A. Mr. O'Nem.

Q. When you saw Hase}^ did you have any con-

versation with him with reference to the charge ?

A. Yes, I asked him who done the shooting.

Q. What was his reply %

A. He said he done it all, that Dick didn't do any

of the shooting at all—he meant Dickson; I had a

warrant for the both of them.

Q. You had warrants for whom?
A. For both he and Dickson,

Q. And the statement made, which you just made

to this jury, Dick didn't do any of it—whom did you

understand Hasey to mean?

A. He meant Dickson.

Q. As United States Marshal did you do anything

else at that tune ?

A. Then, I left both Hasey and Dickson in charge

of Cavana and Austin and Dooley and O'Neill and I

turned and went down the bank to the cabin; I
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wanted to get the names of the different parties there.

Q. Did you do anything else?

A. I looked around and found some arms.

Q. What arms did you find ?

A. I think I found three rifles and one or two

revolvers.

Q. What did you do with the rifles and revolvers *?

A. I brought them into Valdez.

Q. Where did you leave them in Valdez?

A. In the jail.

Q. You stated, did you, that Cavana was with you

at the time that this arrest was made ?

A. Yes, sir.

Q. And see if I have got this correctly—that after

you arrested Hasey, you left him in charge of whom?

A. The three,—Austin, Dooley and Cavana; I

had them along as guards.

Q. And then you yourself went to some place

with O'Neill?

A. Went down to the cabin where they had their

office.

Mr. EAY.—That is all.

Mr. BEOWN.—No cross-examination.

Witness excused.

[Testimony of John J. Cavana, for Plaintiff.]

JOHN J. CAVANA, called and sworn as a witness

in behalf of the plaintiff, testified as follows

:

Direct Examination.

(By Mr. RAY.)

Q. What is your full name ?

A. John Joseph Cavana.
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Q. How do 5^011 spell your last name %

A. C-a-v-a-n-a; most everybody spells it C-a-v-a-

n-a-u-g-h.

Q. Did you accompany Deputy Marshal Wy-
brandt on September 26, 1907, at the time he arrested

Hasey? A. Yes, sir.

Q. In what capacity *? A. As an assistant.

Q. You just heard the testimony of Mr. Wy-
brandt, deputy marshal, given on the stand?

A. Yes, sir.

Q. I call your specific attention to the conversa-

tion had between Hasey and Wybrandt and ask you

to repeat it to this jury .

A. Well, the best of my recollection, when we

arrested Mr. Hasey he told Mr. Wybrandt that Mr.

Dickson had nothing to do with the shooting,—that

he had done it all ; that he was there to protect that

property and he had done it.

Q. Was Hasey placed in your charge, with that

of Austin and Dooley ?

A. Yes, sir,—that is, Mr. Dooley and I took

charge of him and Austin stayed there for some pur-

pose and came out behind on horseback ; Dooley and

I brought him out in a wagon.

Q. When you came out in the wagon, did you hear

a remark made by Hasey and what was the circum-

stances of it ?

A. Yes, I heard him talk quite a bit—do you want

me to repeat my other evidence that I have given be-

fore in that respect %

Q. Yes.
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A. Well, when Mr. Nelson came by us horseback

—

Q. Who was Mr. Nelson '^

A. He was one of the contractors with the other

road.

Q. Of the Alaska Home Ey. Co. ?

A. Of the Alaska Home Ry. Co. He rode passed

us and as he went by the wagon why Hasey made the

remark, he said, ''I wish one of my bullets had hit

that damned son of a bitch instead of one of the poor

devils.
'

'

Q. Coming back to the canyon— at the time of

the arrest of Hasey, can you say whether or not Wy-
brandt left you and Austin and Dooley in charge of

Hasey and went to some place ?

A. Yes, he went down the dump, he and O'Neill,

some place—I don't know where he went; we took

Hasey dow^n to the w^agon and I believe we left Aus-

tin there ; I know Austin was not with us coming into

town ; he catched up to us very near to town.

Q. Did you do anything to assist Wybrandt in

any further discharge of his duties'?

A. Yes; I went up, I think, the following day

or the day after, I wouldn't be sure w^hich and

searched the cabins for guns.

Q. Did you find guns? A. Yes, sir.

Q. Who was present, if any, of the Copper River

people when you made search for the guns?

A. O'Neill and McCormick, I think, was there,

—

I wouldn't be sure.

Q. At that time did O'Neill say anything with

reference to the guns ? A. Yes, sir.
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Q. What did lie say'?

A. Well, when we were making a collection of

the guns —there were some of them belonged to some

of the men there and he was telling ns who the guns

belonged to; we got, I think, five 30/30 Winchesters

that he said was company guns; one 30/40 belonged

to Dickson and a 30/30 that belonged to an Italian,

an old gim, and there was a couple of revolvers—

I

have forgotten about the size of them.

Q. These guns that O'Neill identified as company

guns,—what was their condition'?

A. They were new guns.

Q. And what were the arms 1 A. 30/30.

Q. Winchesters'? A. Yes, sir.

Q. Now, at the time of the arrest, did you hear

any other statement made by Hasey to United States

Deputy Marshal Wybrandt with reference to the

grade ?

A. Only as I have stated, that he was put there to

protect the grade.

Q. Can you give lis the exact language '?

Mr. BEOWN.—We object to this ; the witness has

answered twice regarding that.

By the COURT.—I think he has been over that.

I think he did undertake to repeat the exact lan-

guage ; I don't know whether it was the first or second

time.

Mr. RAY.—My only object in asking the question

was for the purpose of refreshing the recollection of

the witness ; I will pass it at present.
^

That is all.

Mr. BROWN.—No cross-examination.

Witness excused.
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C. S. PATTEN, called and sworn as a witness in

behalf of the plaintiff, testified as follows

:

Direct Examination.

(By Mr. RITCHIE.)

Q. How long have you lived in Alaska ?

A. I first came to Alaska in, I think it was Au-

gust of 1897.

Q. Where do you reside now ?

A, I reside in Seward.

Q. Where were yon in the summer of 1907, in the

months of August and September ?

A. Well, in the first part of August I was in

Landlock Bay for a short time and then I came up to

Valdez and from there I came here and was here

three or four days and went back to Valdez.

Q. When you went back to Valdez what did you

do?

A. I went to work for the Alaska Home Railway.

Q. In what capacity?

A. As a foreman on the grade.

Q. In charge of a gang? A. Yes, sir.

Q. Where did you work ?

A. I started in working at Camp 4 ; the camp was

located about eight miles from town and I was work-

ing above there, right opposite the Camp Comfort

Roadhouse.

Q. Where were you on the morning of the 25th of

September, 1907 ?

A. The morning of the 25th of September, 1907,

I was at the mouth of Keystone Canyon.
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Q. With any one ?

A. Yes, sir—I had some men there with me.

Q. How many men were under yon ?

A. There was—the time-book shows 14'3 men.

Q. You think that was about the number!

A. Well, it was in that neighborhood; I couldn't

say just whether there was anj^ extras there or not, I

don't know.

Q. In youi' movements in and around Keystone

Canyon you were acting under orders ?

A. Yes, sir, I was.

Q. Did 3'ou go into Keystone Canyon that day?

A. Started to go in, yes, sir.

Q. At what time ?

A. It was along about 9 o'clock, I should judge

—

in that neighborhood somewhere.

Q. With your men ? A. Yes, sir.

Q. About the number of men you have stated ?

A. Well, there was a few detailed to stay at Camp

3, probably 15 or 20.

Q. Go ahead and tell the jury what took place

there that you saw—from the time that you started

to go into Keystone Canyon ?
^

A. Well, I started—I was instructed that the

engineers were going into the canyon and I was to

follow them on through the canyon, and I instructed

the men and we started into the canyon,

Q. Who was ahead ?

A. There was the engineers—I can't call the

man's name, I never could think of it.

Q. Hui'lburt?
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A. Hurlburt, that's the man, and he had four or

five men with him.

Q. What were they carrying, if anything?

A. Hurlburt was carrying his instrument over

his shoulder; some had chains, some rods and the

necessary surveyor's outfit.

Q. And there was about how many in the sur-

veyor 's party I

A. I think it was five of them—I don't know for

sure, but that is what constitutes a party.

Q. What happened nexf?

A. Then there was Blamey Stevens, Eeynolds

—

Q. What Eeynolds was that?

A. Howard Eeynolds we called him—I don't

know anything about him only by the name; there

was George W. Nelson, E. E. Gray and a few others,

—I couldn't just enumerate them, w^ho they were

now.

Q. And you came behind them?

A. Yes, sir.

Q. Closely?

A. Yes, I followed them right up on the fill.

Q. How were the men coming along?

A. Just as any other class of men might be going

to work ; there might be four or five in a bunch and

then maybe there would be one or two straggling

along and then another little bunch of them.

Q. How many were close upon you or were ac-

companying you closely?

A. I couldn't say; there couldn't have been very

many of them, probably 25 or 30; they were in the
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same neigliborliood I was, in the locality.

Q What were they carrying '^

A. Picks and shovels, and some had picks and

some had only shovels.

Q. They were carrying nothing else 1

A. No, sir, nothing that I seen.

Q. They were what were known as pick and

shovel men ^ A. Yes, sir.

Q. What is the nature of the entrance to Jley-

stone Canyon'?

A There is a fill jnst as you go into the canyon

;

it is thrown up there for a railroad grade, probably

8 feet high, that we went on to first, from the Govern-

ment telegraph office; and.there is a little trail goes

up that way; a man can go up the slope of the fill

almost anywhere ; and they went up that fill on to the

grade and as we got into the mouth of the canyon,

where this cut that has been spoken of—

Q. This thorough cut?

A. This thorough cut.

Q. About how long is that thorough cut,-its full

^'

a!^I don't know, about 75 feet, lOO-I don't

know; I never measured it.

Q. How many men would you say got mto that

thorough cut altogether'?

A About 50, I should judge, more maybe,-!

didn't look back to see how many there were m the

'""o. Go ahead and state what happened after you

entered the thorough cut

.
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A. Just as we entered the cut, there was a man
came out; he was standing in the middle, about the

center, of that cut ; the cut is 16 feet wide, supposed

to be; and he threw up his hands and forbid us to

come in.

Q. Do you know who that man was 1

A. I have found out since.

Q. You didn't know then?

A. No, I didn't Imow w^ho he was,

Q. All right—go ahead .

A. And he forbid us to come in and he and old

O'Reilly—O'Reilly spoke to him and said: "What's
the matter?"

Q. Who was O'Reilly?

A. He was the general foreman of the Alaska

Home Ry.

Q. That is Jim O 'Reilly ?

A. Jim O'Reilly, yes, sir.

Q. Go on.

A. And a few of them walked around him and

he kept backing up, putting up his hands.

Q. Was there any other man connected with the

other railroad besides O 'Neill there, or the man you

spoke of?

A. There was three or four men on each side of

the cut, lined up along the bank.

Q. Go ahead.

A. And I stopped and shook hands with one of

them.

Q. Who w^as that?

A. Ross Paden. And we got into the cut fur-
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ther, two-thirds of the way through it and I heard

the report of a gun, and I looked in front of me and

I seen the smoke, and there were two shots, some-

thing about like that (indicating) and there was a

man stepped out from behind a breastworks.

Q. Did you notice any result or effect of those

shots ? A. Yes.

Q. What was if?

A. There was a man fell, just to my left.

Q. Did you know who he was?

A. His name was Heckman; and another man
fell from that second shot and as he fell he hit my leg

here, across my left leg as he fell.

Q. Who was that?

A. Einehardt. ^nd. the man stepped out from

behind the breastworks to another man and the man
handed him something—I don't know what it was,

and he went back behind the breastworks and I see

him put the gun over the breastworks and fire the

third shot and when he fired the third shot, the

plaintiff in this case fell right in front of me,—the

first shot after he went back.

Q. That is the third shot?

A. That is the third shot that was fired, yes, sir

;

and then there was another shot fired; some one

hollered to rush that man and take the guns away

from him; I turned around and I says, "No, men,

get back and get under cover," and when my back

was turned to him, I heard the report of a gun again.

Q. Go back a moment—what did the men do after

the first shot, after any of the shots, were fired

—
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change their movements'?

A. Yes, they started to retreat.

Q. At what time?

A. I think there was some of them started the first

shot and the second shot the majority of them had

started to retreat.

Q. Did you notice the position of this plaintiff

at that time ?

A. Yes, when he fell he was facing me and he

fell with his face down on the ground and then

started and crawled away towards me.

Q. He had turned ?

A. He had turned around, yes, sir.

Q. Did you notice him after he fell?

A. Yes, sir, he started to crawl away ; he fell right

close to me ; and then I was paying attention to the

front then, stopped and taking in the situation in

the front and didn't notice him any more after that.

Q. This man who first started to, tried to, stop

you by waving his hand, did you see him any further

after you started to walk back?

A. Yes, sir, some one hollered, "Grab O'Neill."

Q, When was that?

A. That was just after the second shot was fired.

Q. Then what happened?

A. And there was two or three men grabbed him

and was holding him and he was scuffling and trying

to get away from them.

Q. Who were those men, if you remember?

A. I think E. R. Gray was one of them had hold

of him and I don't just recall the others at the pres-

ent time.
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Q. Now, after the shooting what did you do

—

after the shooting entirely ceased, what happened

next?

A. I started back; I stayed there up around the

cut for some time and then started back and was

standing upon the grade—the men had to retreat into

a little Cottonwood grove, around the telegraph of-

fice.

Q. What further did you do in the cut—did you

have anything to do with carrying the man out?

A. No, I did not.

Q. Did you know the man who did the shooting ?

A. No, I did not, at that time.

Q. Did you learn afterwards who he was?

A. Yes.

Q. Who was it? A- Edward C. Hasey.

Q. How was he dressed at that time?

A. He had on a white hat and a khaki suit. I

I seen him when he stepped out behind the breast-

works and I saw him on the grade when I went up

to see if he was the same man.

Q. You saw hun later?

A. Yes, sir; I heard him testify on the witness-

stand.

Q. Did you know John Phillips at that time?

A. Yes ; I tliink he had been working under me

;

that is, I know him as a workingman here, that is all.

Q. Do you know about how long he had been

working for you?

pA.. Well, he couldn't have been working over, I

don't think, in the neighlx)rhood of fifteen or six-
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teen days, something like that. I don't know just

exactly how long it was.

Q. But you had noticed him among your men?
A. Yes, sir.

Q. Had you noticed him as a workman?
A. Yes, he was a good workman.

Q. Could he speak English at that time?

A. No, very little.

Q. Have you known him since that time?

A. I have, yes, sir.

Q. After this shooting, when did you next see

him?

A. The next place I seen him was after he came

out of the hospital; I met him on the street.

,Q. You didn't see him before he was brought

back to town?

A. Oh, 3^es, I went do^Ti to the camp.

Q. Where was this camp?

A. .Right at the mouth or the entrance to Key-

stone Canyon.

Q. At the old telegraph station?

A. At the old telegraph station, yes, sir. I went

down and took charge of everything that was there

that morning, in regard to getting things ready and

getting blankets and everything else and making a

place for the physicians.

Q. Did you see his wound at that time?

A. I did not.

Q. You didn't see it dressed?

A. No, sir, I did not.

Q. When did you next see him?
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A. The next I see him was the day he got out of

the hospital in Valdez;

Q. Where did you meet him?

A. I met him on the street and took him up to my
cabin.

Q. In Valdez ? A. Yes sir.

Q. Describe his appearance at that time.

A. He seemed to be looking pretty good, physi-

cally, with the exception he was lame.

Q. He limped?

A. Yes, sir, he limped a little ; he carried a little

cane or a stick with him, that he picked up some-

where.

Q. You took him to your cabin?

A. Yes, sir.

Q. Did you live with him that winter, or he with

you?

A. No, he stayed with me quite a while, prob-

ably a month or six weeks, and then some of his

friends—he went to live with them, so he could talk

to them.

Q. Then did you lose sight of him for a while?

A. But very little; I wouldn't see him for a day

or two.

Q. Now, you have seen him off and on during

all the time since, have you ? A. Yes, sir.

Q. 3een familiar with his physical condition?

A. I have yes, sir, practically so.

Q. Have jou since that time seen him tr}^ to

work ? A. I have, yes, sir.

Q. State when that was »
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A. He came out to me here on the Alaska North-

ern and went to work for me out there.

Q. When?
A. 1 think it was in July, or April—the latter

part of June, I think it was.

Q. This year?

A. Yes, June of this year.

Q. Where? A. Mile 22.

Q. What were you engaged in there?

A. I was section foreman there.

Q. What work did Phillips do?

A. He started in tamping ties; I was raising

tracks, and his leg got sore and swelled up on him;

he couldn't work and I put him to almost anything

I could find for him, cutting grass with a mattock

and working around.

Q. Was he able to perform hard work at all?

A. No, I wouldn't consider him a man that was

able to perform general work.

Q. You tried him at that? A. Yes, sir.

Q. And his leg swelled up on him?

A. Yes, sir, his leg swelled up on him.

Q. Was he lame?

A. Yes, and he suffered a great deal, too.

Q. You have been with him, you say, off and on

ever since the fall of 1907? ,A. Yes, sir.

Q. Do you know anything about his condition

during that time, whether he has been lame and un-

able to work, or not?

A. He never has been able to do hard work.

Q. Do you know whether apparently he has suf-
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fered a good deal of pain at times?

Mr. BROWN.—We object to that as leading.

.Objection sustained.

Q. State what voii know about his condition and

his ability to work and his general health

.

A. I couldn't say in regard to his health outside

of that injury, but he seems to be lame and if he gets

to work at any time, his leg swells up on him and he

has to quit the work, that is, if it is laborious at all,

if it is hard work.

Mr. TICHIE.—Thsit is all.

Cross-examination.

(By Mr. BROWN.)
Q. Where were you on the night of September

24, 1907?

A. I was at the mouth of Keystone Canyon.

Q. You stayed there that night.

A. I did, yes, sir.

Q. Did you know Mr. Blamey Stevens?

A. I did, yes, sir.

.Q. Did you know Mr. M. B. Morrissey?

A. I did, yes, sir.

Q. Did you at that time,—did you know him at

that time? A. I did, yes, sir.

Q. Did you know Mr. Oscar Fish ?

A. I did, yes, sir.

Q. Did you know Mr. IngersoU, the attorney ?

A. I did not.

Q. You saw him there that evening?

A. I saw a man that was reported to be Inger-

soU, yes, sir.
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Q. Saw Mm making a speech there?

A. ,Yes, sir.

Q. Where did they come from that morning?

A. I can't tell; don't know.

Q. You don't know? A. No, sir.

Q. Did you see them in camp ?

A. I don't think I did.

,Q. Did you see any men coming up from down

the grade that morning? A. Yes, I did.

Q. How many men did you see coming in?

,A. That would be a hard question to answer.

Q. How many men camped that night where you

were ?

A. Well, I don't know that either, because it was

after dark when I got there; I went up there with

about 25 or 26 men.

,Q. Were there about half the number that you

state—143 men—about half the number stayed there

that night ?

A. Yes, there were half there—more too I should

judge.

Mr. EITCHIE.—We object to this as not proper

cross-examination, anj^thing that occurred on the

24th of September, and we object as immaterial.

Objection overruled.

To which ruling of the Court, counsel for plaintiff

then and there duly excepted, and the exception was

by the Court allowed.

Q. Didn't you know that Mr. Stevens and Mr.

Morrissey and Oscar Fish and Ingersoll and others

met at Camp Comfort the night before,—had a meet-
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ing there? A. I don't know, no, sir.

Q. Don't 3^ou know you started in that morning

to take possession of the grade of the Copper River

& Northwestern Ey. Co. by force*?

A. I didn't know that the Copper River & North-

western Ry. Co. owned anything in the canyon at

that time, Mr. Brown.

Q. You did not ?

A. No, sir; I don't think that there was any rec-

ord.

Q. You were foreman there?

A. Yes, sir; I was.

iQ.
You were acquainted with Stevens and you

say Morrissey at that time and their foremen?

A. Yes, sir.

Q. And Garster? A. Yes, sir?

Q. Didn't you know that some of your men,

Stevens and other officers of this Alaska Home Ry.

Co. some da3^s or a week or so before this time had

gone up on this grade and been turned back and re-

fused permission to go up there ?

A. I did not, no, sir.

,Q. Never heard of that ?

A. I never had heard of it, no, sir.

Q. And you were around there for a couple of

weeks before this time? A. I was, yes, sir.

Q. Did you see any trespass notices up there?

A. I did not,—not until after the trouble was

over; that morning there was one trespass notice

sticking up on the opposite side of the grade from

where we had our camp, sticking up in a cottonwood
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tree, with a lot of brush up around the tree ; that was

the first I noticed of it.

Q. You say you were just going in there with

these other men on the morning of the 25th of Sep-

tember, engaged in an ordinary usual day's work?

A. That was my instructions,—to go in there and

establish camp.

Q. I am asking if that was your understanding

of the matter ? ,A. Yes, sir.

Q. Did you hear Ingersoll inake a speech?

A. I heard part of it.

Q. You heard part of it? A. Yes, sir.

Q. What did you hear him say?

A. Ingersoll got up on a buggy that was stand-

ing there, with a horse hitched to it, and the horse

tied to a tree, and he says, "Men"—something to

that effect—he says, "I am an attorney and I have

been to Juneau and examined the records and I found

out," he says, ''that the Copper Eiver & Northwest-

ern Ry. Co. has let their rights go by default, that

they have not complied with their contract with the

Government, and therefore it is forfeited; that H.

D. Reynolds had got the right of way through that

canyon and he says it was in evidence, it must be

that way, because the Copper River & Northwestern

Ry. Co. has taken away everything and abandoned

this section of the road and there has not been a

man on it," he says, "for a long time and they went

to Katalla and moved everj^thing they had to Ka-

talla." Now, that was practically what I heard.

Q. Did he call out and say, "Will you go into
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the canyon"?

A. I don't know whether he did or not, I couldn't

say; that the remark was made, but who made it, I

wouldn't say.

Q. Didn't some of the men shout and say, "Into

the canyon," or, "On to the canyon"?

A. I don't think "Into the canyon" was made;

I think it was, *

' Through the canyon. '

' I think that

was the remark that was made.

Q. Did any of the men dissent from that?

A. I think there was some few men that didn't go

into the canyon,—I don't know how many. I don't

know whether there was any dissenting voices there

or not,—I couldn't say.

Q. Didn't you testify here on the last trial in the

Hasey case at Juneau that there were a few men dis-

sented ?

A. I wouldn't say I did ; I said a few minutes ago

there was a few dissented, but I didn't hear them

voicing their sentiment at that meeting.

Q. That was the first you had heard, when you

heard Ingersoll making the speech, about the Alaska

Home Ry. Co. having the grade up there ?

A. That was the first I heard of that kind up

there ; I knew the Copper River & Northwestern Ry.

Co. had previous to that time had the right of way

through that canyon and had done some work there.

Q. J)id you know there were some men up there

then in possession of that rock work?

A. I didn't know that.

Q. You hadn't heard anything of that?
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A. No, sir, hadn't heard a thing of it; I was as

innocent of it as a child.

Q. When 3^011 saw Ingersoll making a speech,

didn't you make any inquiry as to what the purpose

of it was? A. No, I didn't have time.

Q. You went right ahead, not knowing whether

there was anyone there to oppose it or nof?

A. I didn't know anything about it.

Q. When you came up near to this thorough cut,

you sa}^ you saw a man in the center of the grade ?

A. I did, yes, sir.

Q. Was that O'Neill?

A. I have learned since it was him; I recognize

him as being that man.

Q. You say he warned you back?

A. He did.

Q. Tell you, you were coming in at your peril ?

A. I don't just remember the remark he made,

something to that effect,—that we were trespassing,

yes, sir.

Q. You knew then that he was there in possession

of this work?

A. I suppose he was ; I don 't know what he was

there for.

Q. Did you stop then, when he told you to ?

A. I don 't think I did.

Q. Did the rest of them?

A. I think O'Reilly stopped and talked a moment

and went on with the men in the lead.

Q. Your idea was that you were peaceably and

quietly going to work, an ordinary, usual day 's work
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and you were pitched upon by Ed'ward C. Hasey,

without any reason or cause whatever—is that your

version of this matter?

A. That is the way I would look at it.

Q. That is your version of it ? A. Yes, sir.

Q. You don't pretend to remember distinctly

everything that occurred there?

A. No, it would be almost impossible for me to

remember everything that occurred.

Q. You remember distinctly, however, seeing

these men, each particular one as he was shot, struck ?

A. I only seen three.

Q. Each one fell right immediately near you, close

to you ? A. Yes, sir.

Q. That is the way it appeared to you ?

A. Yes, sir, that is the way it appeared to me.

Q. It is your idea that there were about 150 men
of the Alaska Home Ry. Co. that day ?

A. I don't know how many more were there out-

side of the time book; I had 143 men there on the

time book; there were others there, but who they

were,—I don't know whether they belonged to the

Alaska Home Ry. Co. or not, but I do know there

were three or four of the Copper River & Northwest-

ern men came down and ate dinner there that day.

Q. Did you know a man named Kenyon?

A. Yes, sir.

Q. Did you see him there that day?

A. I saw him there that morning.

Q. Who was he ?
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A. He was what w^as known as a walking boss

there.

Q. There were a good many bosses there com-

pared with the number of men, weren 't there ?

A. I don 't know ; one man handles 15 or 20 men

;

I don 't know how many foremen there were there.

Q. You were a foreman I A. Yes, sir.

Q. Then they were marching in there peaceably

and quietly?

A. They were just as they would be going to work

au)^ morning.

Q. That is the way it appeared to you ?

A. Yes, sir, that is the way it was.

Q. You saw Morrissey, did you 1

A. I saw Morrissey, yes, sir,—as he started to go,

as he went on to the grade.

Q. Was he in the front of this crowd of men ?

A. He was, yes, sir.

Q. Did you see what he had in his hand, if any-

thing? A. I did not—I didli't notice.

Q. You didn't see everything that went on there?

A. No, sir, it was an impossibility.

Q. You saw him, however ?

A. Yes, sir, I did.

Q. How close were you to him ?

A. At times I was probably ten feet from him.

Q. You didn't notice what he had in his hand?

A. No, sir, I did not.

Q. Did you hear Garster testify here yesterday

afternoon ? A.I did.

Q. Did you see anybody have any pick handles or
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mattock handles?

A. Well, I can say that I know one man that had

a pick handle after it was over, that is myself.

Q. You lost your pick, did you 1

A. I got scared and lost the pick, yes, sir.

Q. You were foreman, were you not ?

A. I will explain that to you, if you want to know

how it happened. After the shooting was over and

things had quieted down, probably 15 or 20' minutes,

a man came walking down on the grade, came through

the cuts and on to the grade, and I was standing

there—a man named Biggs; he says to me, "Can I

go to the telegraph office?" I says, ''Yes, you can."

He says, "€an I be protected?" I says, "You

surely can if I can protect you" ; and I turned around

to a man standing there on the grade and I says

—

his name was Parker, Thomas Parker, and there was

a pick lying there, and I stooped down and picked

the pick up and knocked the handle out of the pick

and walked down to the telegraph office with him;

that is the way I acquired the pick handle.

Q. You didn 't carry any pick or other instrument

previous to that ?

A. I didn't have a thing in my hand until that

time.

Q. Do you know a man named Jim Kelly, who

was with Morrissey—do you know him, or did you

know him?

A. I know a man they call Jim Kelly.

Q. Did you see him there that morning with Mor-

rissey ?
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A. I don't remember him there that morning.

Q. Did you see any other Kelly there that morn-

ing with Morrissey ? A. No, sir.

Q. Did you see a man named Gorham there that

morning? A. No, sir, I don't know the man.

Q. Did you see any other man with Morrissey that

had pick handles f

A. No, sir, I did not; I don't think there was a

man there had a pick handle.

Q. I am not asking you what you think—I am

asking you what you know. You have considerable

prejudice and feeling in this matter?

A. I don't know that I necessarily have.

Q. You have spent about half the time since Sep-

tember 25, 1907, on this case, haven't you?

A. I have not, no, sir.

Q;. Haven't you been to Juneau at the two differ-

ent trials ?

A. I have been about seven months on the trials,

all told.

Q. And you received your compensation for that ?

A. Not all of it, no, sir, I have not.

Mr. BROWN.—That is all.

Redirect Examination.

(By Mr. RITCHIE.)

Q. When you attended these two trials at Juneau

to which Mr. Brown referred, how did you happen to

be there ?

A. I was subpoenaed there by the G-overnment as

a witness.

Q. You were kept there under Government pro-
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cess? A. Yes, sir.

Q. Did you hear any witness testify on the stand

in either of those trials at Juneau ?

A. Not at Juneau, I did not. I heard some tes-

timony in the preliminary examination at Valdez.

Q. The witnesses were excluded during the trial

except when testifying ? A. Yes, sir.

Q. A little while ago Mr. Brown asked you par-

ticularly whether or not you didn't know about cer-

tain events supposed to have happened around Key-

stone Canyon for a few days before the 25th of

September—I believe you testified a while ago that

you were at Camp 4? A. Yes, sir.

Q. How far away is that?

A. It is about five miles.

Q. And you went to Camp 6, when?

A. I got to Camp 6 about 7:30, I should judge it

was, of the night of the 24th or the evening of the

24th.

Q. Prior to that you had not worked around

there ?

A. No, sir, I had never been up there.

Q. Did you afterwards work in the canyon for the

Alaska Home Py? A. I did, yes, sir.

Q. State what that work was .

A. It was in the nature of grade work, grading.

Q. Where was that grade ?

A. That was about three-quarters of a mile

—

Q. I mean with reference to the existing grade.

A. I was paralleling it.

Q. Not working on the prior grade, the existing
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grade? A. No. sir.

Q. You were paralleling it?

A. They had a fill—that there grade was a fill

and I was working in a side cut, alongside of that fill

and the work is there to-day to show for it.

Q. Did you ever at any time work on the grade,

the prior grade? A. No, sir.

Mr. RITCHIE.—That's all.

(By Mr. BROWN.)
Q. You said just now that you came to the canyon

and got there about 7 o'clock on the evening of Sep-

tember 24th . A. 7 :30, along there.

Q. You had come through Camp Comfort an hour

or so before that. A. No, sir, I had not.

Q. You didn't come that way?

A. No, I didn't, I went right up the grade.

Mr. BROWN.—That's all.

Witness excused.

[Testimony of John Phillips, for Plaintiff.]

JOHN PHILLIPS, the plaintiff, called and sworn

as a witness in his own behalf, testified as follows

:

Direct Examination.

(By Mr. RITCHIE.)

Q. What is your name? A. John Phillips.

Q. That is the English of your name—what is

your name in your native language ?

A. Evan Phillips.

Q. What is your native country?

A. Russian Poland.

Q. You are the plaintiff in this case ?
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A. Yes, sir.

Q. How old are you ? A. AlDOut 37 years.

Q. When did you come to the United States f

A. In Chicago.

q. When? A. 1905.

Q. Did you stay long in Chicago?

A. About six months, I guess.

Q. Then, where did you go?

A. I came to Seattle.

Q. Then where? A. 1905.

Q. When you left Seattle where did you come ?

A. I came to Alaska.

Q. Whereabouts in Alaska ?

A. In Seward.

Q. You came here to Seward?

A. Yes, in 1905.

Q. About what month? A. October.

Q. O'ctober, 1905? A. October, 1905.

Q. What did you do here in Seward ?

A. Worked in the tunnel, in 49.

Q. On the Alaska Central ?

A. On the Alaska Central.

Q. The tunnel in 49, on the Alaska Central ?

A. 49 and 54.

Q. The first winter you worked on 49?

A. Yes, sir.

Q. That is known as the first tunnel ?

A. The first tunnel, 49.

Q. You worked for the company, under Mr. Mc-

Clure? A. Yes, under Mr. McClure.

Q. How long did you work in that tunnel?
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A. About eight or nine months ; I work mitil they

finish everything.

Q. Then where did you go? A. To 54.

Q. What did you do there *?

A. In the tunnel.

Q. You worked in the tunnel there ?

A. I worked in the tunnel there, in 54.

Q. Until the close of the work ? A. Yes.

Q. What year would you say that was—the next

year after you came to Alaska*?

A. It was the first time.

Q. You started in the tunnel at 49, in the fall of

1905, and worked there all through that winter until

the next sununer.

A. In 1905, all winter and all srnnmer.

Q. The summer of 1906? A. Yes, sir.

Q. Then, you went to the last tunnel, in 54?

A. Yes.

Q. And how late did you work there, how long did

you work there ?

A. Until we finished everything, in 1906, Novem-

ber, I guess.

Q. You worked until they suspended work, that

fall ? A. Yes, sir.

Q. Then what did you do ?

A. We finish everything; it was done, and they

give to me a pass to Seattle.

Q. You worked steadily all the time there for a

year? A. All the time.

Q. Then, after going to Seattle, what did you next

do ? A. In Seattle I stop all winter.
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Q. Then in the spring of 1907 what did you do?

A. In 1907 I come up again to Katalla.

Q. What did you do there?

A. I was in the railroad.

Q. What railroad?

A. The Bruner Company.

Q. How long did you work for the Bruner Com-

pany at Katalla ? A. Eight months.

Q. When did you leave there?

A. I left the 2d of September, Katalla.

Q. Where did you go then?

A. Came to Valdez.

Q. Did anybody send for you?

A. No, came up myself; I pay fare.

Q. What did you do when you got to Valdez,

early in September?

A. I stop at Valdez one day and one night and

went to the work place.

Q. Where did you work? A. At Camp 4.

Q. What railroad?

A. Alaska Home Railway.

Q. You went to work on the grade ?

A. Yes, sir, I went to work on the grade.

Q. Pick and shovel work?

A. Pick and shovel work.

Q. Who was your foreman ?

A. Mr. Patten.

Q. Do you remember what day you started?

A. I don't know.

Q. Did you work steadily then ?

A. I work steadily.
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Q. Until the 25th of September?

A. Until the 25th of September.

Q. At Camp 4? A. At Camp 4.

Q. Did you move from there further along, from

Camp 4?

A. From Camp 4 I move with the boss, Mr. Pat-

ten ; we move our blankets and move to Camp 6.

Q. What day was that he told you?

A. He gave me word the 24th ; the 25th I came up

Keystone Canyon, Camp 6.

Q. You moved from Camp 4 to Camp 6 the even-

ing before the trouble in Keystone Canyon?

A. Yes, sir.

Q. Now, tell what you did on the morning of the

25th of September?

A. The 25th of September I came up to Camp 6

;

we ate breakfast and after breakfast the boss, Mr.

Patten, and Mr. Billy Garster, we move to new camp.

Q. He got orders issued to move to the new camp

— Did you with anybody else, or alone, go into Key-

stone Canyon?

A. With ten or twelve men.

Q. You went in with about ten or twelve men ?

A. Yes, sir.

Q. About what time was this?

A. About half past 7.

Q. Who was with you when you went into the

deep cut or thorough cut—the deep cut—who was

with you then?

A. Mr. Heckman, Mr. Rinehardt.

Q. The men of your squad that you worked with,
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your gang? A. Yes, that was my gang.

Q. Was anj'body else not belonging to your gang

there ? Did you see anybody else there walking with

you or ahead of you or behind 3'ou'? Was anybody

ahead of you?

A. Yes, there was lots of men behind us.

Q. Who was with you ?

A. I don't know— of course, Mr. Patten—I don't

know the rest of them.

Q. Tell what happened after you walked into the

deep cut—just tell it in your own way. You were

walking with the other men into the deep cut; now
what happened?

A. We were walking from Oamp 6, 30 or 40 feet,

and start in that cut. I see a big gang of North-

western Company people, of the Copper Eiver Com-

pany, on the left side and on the right side of that

small cut.

Q. On the left and right side,—some on each side ?

A. And I get to the place for working. Keystone

Canyon—I am going right over to the place to work.

Q. What did you carry, if anything ?

A. I was carrying a shovel.

Q. How were you carrying that ?

A. I was carrying that in the left hand and on the

shoulder and on the side.

Q. What happened?

A. I go and walk through—the Copper River

Road leave behind; I go through to the place for

working, about 50 or 60 feet, something like that, and

I see in the front, right on the side, a small tent and
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the left on the side I see one man ; he stand off behind

the barricade.

Q. How was he dressed?

A. I don't know, like that man (indicating one of

the jurors) ; he has got the dress, the same kind of

dress. He looked from behind the barricade, the

rock barricade. Mr. Heckman, he tells me, he says,

"John, you see some men; there is something doing

in the front, look in the front"; and I tell to Heck-

man, "There is some prospectors, like that, some

workingmen. '

' We were talking together about four

or five feet. About that time that man, he look at

the front, he jump in the grade from behind the

barricade and fire a shot—fire at Mr. Heckman.

Q. What did Heckman do?

A. He fell, the first shot he fell. That time I was

scared,—I don't know what is doing. There was no

place to get out,—in front shooting and behind the

big gang, the Northwestern Co.

Q. After Mr. Heckman was shot, what happened

next; after Heckman fell, what happened?

A. Heckman fall. The second shot another man
fall, Mr. Einehardt.

Q. He fell? A. Yes, sir.

Q. Close to you?

A. Close to me. At that time I threw the shovel

on the ground and turn around.

Q. And started to run ?

A. Yes, sir, to go home from the camp.

Q. What happened then?

A. At that time I got out about four or five feet



136 The Copper Elver etc. By. Co. et al.

(Testimony of John Phillips.)

and he shoot into me.

Q. You were shot?

A. Yes, sir, he shot me.

Q. What did you do when you were shot?

A. I fell on my face.

Q. Then what did you do ?

A. I fall on my face and I try to get out and fall

again and again, and lay down.

Q. Just stand up and show about where jou were

shot; where did the bullet go in?

A, At that place (indicating) and come out

through there (indicating).

Q. About like this? A. Yes, sir.

Q. When you were shot you fell?

A. Yes, sir.

Q. You tried to get up ?

A. I tried to get up.

Q. And were weak and couldn't?

A. Yes, sir.

Q. What happened after that?

A. After that I lay down. There come up a few

men, I don't know how many, four or five, and carry

me to the camp.

Q. Did anybody attend to your wound there, dress

it in any way?

A. Somebody cut off pants and everything; I

don't know what man,—one man, Mr. Bill}^ Garster

or Mr. Patten; I don't know the rest of them, Mr.

Tom Parker.

Q. Did you see a doctor that day; did a doctor

come out to the camp ?
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A. Yes, he came out. Mr. Boyle was the doctor at

that time, Mr. Boj'-le and Mr. Chaney.

Q. Did they dress your wound 1

A. Yes, they dress me and put me in a wagon and

took me to the hospital.

Q. Where? A. Valdez.

Q. And how long did you stay in the hospital?

A. 24 or 25 days.

Q. Now, were you confined to your bed in the hos-

pital after that time ? A. Yes.

Q. Did you suffer any pain ?

A. Oh, the pain was pretty strong pain.

Q. How long did you suffer pain from that?

A. I suffer pain about two weeks.

Q. After that it didn't trouble you so much.

A. It troubled all the time.

Q. How soon were you able to walk ; how long was

it after you w^ere shot before you were able to walk ?

A. Within a year.

Q. I mean in the hospital,—I mean when were

you able to stand alone ?

A. When I left the hospital I was standing and

I went to Mr. Patten's place.

Q. As soon as you were able to walk you went out-

of the hospital?

A. With a stick in the hand, two or three feet.

Q. How long after you were shot and went to the

hospital was it before you could stand alone, before

you could stand up ; how long before you could stand

up? A. About a week, I guess.

Q, How long before you could walk much ?



138 The Copper River etc. By. Co. et al.

(Testimony of John Phillips.)

Mr. BEOWN.—We object to that as vague and

indefinite. Objection sustained.

Q. Now, after you came out of the hospital, you

say you went and lived with Mr. Patten a little

while ? A. Yes, sir, lived with Mr. Patten.

Q. Where did you spend the winter "?

A. In Yaldez.

Q. And when you left Yaldez where did you go %

A. I left Yaldez and went to Juneau.

Q. What were you doing in Juneau?

A. A witness.

Q. A witness in the Hasey trial?

A. A witness in the Hasey trial.

Q. After the Hasey trial where did you go ?

A. Came back again to Yaldez.

Q. And what did you do there?

A. I started in to work.

Q. For whom? A. Mr. Nelson.

Q. George Nelson? A. George Nelson.

Q. Where?

A. The same place where the shooting was in Key-

stone Canyon.

Q. You were doing rock work for the Govern-

ment there ? A. For Mr. Nelson.

Q. And what did you do for Mr. Nelson ?

A. Worked in the kitchen, washing dishes and

chopping wood.

Q. Worked outdoors—not on the grade?

A. No, sir.

Q. Why didn't you?

A. I work in the kitchen.
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Q. Why didn't you work on the grade?

A. I can't. When I came up to Valdez I start to

work on the grade and Mr. Nelson look at my work

and say, "You do nothing; you better go into the

camp, the kitchen work, that is the place for you. '

'

Q. And you worked as flunkey or bull cook ?

A. Something like that, washing dishes and chop-

ping wood,—a little of everything.

Q. What has been your occupation ever since you

were grown up, until you were shot; what kind of

work have you done ?

A. All kinds of work, heavy work.

Q. Common laborer?

A. Rock work ; I have never worked on the grade,

rock work all the time.

Q. Did you usually have good health, from the

time you were grown up until you were shot ? Were

you always a healthy man? A. Yes, sir.

Q. A strong man for your size?

A. A strong man all the time.

Q. Were you always able or not to draw full pay

as a laborer?

Mr. BROWN.—We object as leading.

Objection sustained.

Q. In working as a laborer, after you became a

grown man, what pay did you get? I don't mean

the amount, but as compared with other men?

A. $4.00 and $5.00—four or five dollars a day.

Q. You don't quite understand—in all the years,

from the time you were grown up until you were

shot, when you were working as a laborer, what kind
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of pay did you draw as compared with other men,

that you were working with?

A. $4.00 a day, $3.50 and $4.00. .

Mr. BROWN.—^We object to that and move to

strike.

Objection sustained.

Q. What pay did you get when you were working

for the Alaska Central, on the tunnel ?

A. $3.00 a day.

Q. What pay did other men get who were working

with you ?

A. A great manj^ that were working outside got

$2.75 and I got $3.00.

Q. What did 3^ou get at Katalla, when you were

working on the Bruner road? What pay did you

get there ? A. $4.00 a day.

Q. Was that the going wages for laborers %

A. Yes, sir.

Q. And what did you get when you worked for

the Alaska Home Ry. ? A. $4.00 a day.

Q. After you came back from Juneau, you say

you worked for Nelson in the canyon.

A. Yes, sir.

Q. And you didn't do any work except in the

kitchen, that is, after you started he found out you

couldn't do a man's work?

A. In the kitchen they pay me $2.50.

Q. What were laborers getting then, do you re-

member? Do you know what other men were get-

ting, the laborers on the grade ?

A. The laborers on the grade four bits an hour.
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Q. Howmany hours did they work?

A. Eight hours.

Q. And you got $2.50 in the kitchen?

A. I got $2.50 in the kitchen.

Q. And after you quit working for Nelson, what

did you do ? This was in the summer of 1908, wasn't

it, the year after the trouble in the canyon?

A. I went to Cordova.

Q. In the fall of 1908?

A. In the fall of 1908.

Q. What did you do there?

A. Start to work on the Cordova road.

Q. At what?

A. On the railroad with Mr. Heney.

Q. Out on the grade? A. Yes, sir.

Q. How long did you work there ?

A. Three or four weeks.

Q. Why did you quit work?

A. He give me fire, the boss.

Q. Tell what the foreman or boss said to you ;

Mr. BROWN.—We object to that as incompetent,

irrelevant and immaterial.

Objection sustained.

Q. Were you able to do the work? Why were

you discharged or fired?

A. He came to me and tell me, "John, what's the

matter? That pretty slow work, you can't do any

faster work"? I say, "I can't, my leg is swelled,"

and he says, "What's the matter?" "I am pretty

sick." He says, "What's the matter?"

By the COURT.—Just tell whether you are able
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to do the work or not.

Q. Were you able to do the work ?

A. Well, that time he tell me, you better go into

camp and see time-keeper.

Q. What work did you do after you were fired,

as you say?

A. After I fired I come to Cordova and stop in a

cabin.

Q. Did you do any more work that winter?

A. I stop in a cabin, and saloons, and Mr. Paden

he come to me in a saloon

—

Q. Ross Paden?

A. Ross Paden; he come to me in a saloon and

say, "John, I got a piece of work for you, good work

for you," and I told him I can't work, I am sore, I

am pretty sick. He says, "That is pretty good

work for you, it is easy; it is digging ditches; no

bosses, nothing; there will be two men to work."

Q. What I want to know is how it affected you

when you tried to work—since that time have you

done any hard work ? What was the work you did

for Ross Paden? A. Digging ditch.

Q. Whom for? A. Ross Paden.

Q. You don't know whether it was for Ross

Paden or for somebody that he was contracting for?

A. I don't know who he was contractor for, I

don't know.

Q. Did you see O'Neill there?

A. Yes, I see O'Neill around in the street, in Cor-

dova.

Q. Around the work?
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A. Around the work, something like that, I don't

know.

Q. Did Mr. O'Neill give you any orders or talk to

you while you were there ? A. No.

Q. Now, this was in the winter of 1908 and 9, a

year ago last winter. After leaving Cordova where

did you go ? A. I went to Juneau again.

Q. For what? A. The Hasey trial.

Q. And when you came back from Juneau where

did you go? A. Back to Valdez.

Q. Did you work any in Valdez?

A. No, stopped two or three weeks and came back

to Seward.

Q. What did you do in Seward?

A. I come back to Seward; I am working with

Watson & Snow.

Q. Out on the railroad ?

A. Yes, sir. I w^ork in the kitchen.

Q. Who were Watson & Snow?

A. They are running the road.

Q. Railroad contractors? A. Yes, sir.

Q. Where did you work for them?

A. In the kitchen.

Q. Whereabouts on the road, on the line, what

mile? A. I start first at 26.

Q. You worked at different places?

A. Yes, sir, every couple of weeks we move camp.

Q. And you worked in the kitchen all the time ?

A. All the time.

Q. What wages did you get ?

A. They pay me $2.00 a day.
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Q. Mr. Phillips, do you or do you not still feel,

from time to time, the effects of this wound that you

received, other than you have already stated—that

you are unable to do any hard work? I mean, do

you suffer any pain from it ?

A. I start to work, four or five days or six daj^s

it swell up, everything swell ; I can 't work.

Mr. EITCHIE.—That is all.

Cross-examination.

(By Mr. BBOWN.)
Q. If you stand on your leg very long, it swells

up, does it? A. Yes.

Q. Do you walk lame now, do you go lame now?

Are you lame—do you limp?

A. All the time when walking, all the time.

Q. You limp pretty bad, do you?

A. Yes, pretty bad.

Q. You say you could get up about a week after

you were shot, you could stand up in about a week

after—do you understand what a week is?

A. Yes, I understand week.

Q. You were shot and a week after did you stand

up?

A. Yes, I stand up a week after, feeling good.

Q. Now, you have been getting pay as a witness

in this case, the case against Hasey, six or seven

months, haven't you?

Mr. RAY.—^We object to that as' immaterial.

M'r. BROWN.—This goes to the point of his work-

ing.

Objection withdrawn.
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Q. Six or seven months you were a witness in the

Hasey case, drawing pay from the Government ?

A. Yes, sir.

Q. You worked for George Nelson, you say, at

$2.50 a day ? A. Yes, sir.

Q. Did you get board with that, $2.50 a day and

board ?

A. Yes, he charged me board too, a dollar a day

board.

Q. Then you got $1.50 a day'? A. $1.50.

Q. Is that the man known as Crooked Nelson ?

A. Crooked Nelson.

Q. The same man that was contractor with the

Alaska Home Eailway?

A. Yes, sir, the same man.

Q. He was on Government work then ?

A. Yes, sir. Government work.

Q. You say you got $4.00 a day while working for

the Alaska Home Railway Company ?

A. Yes, sir, $4.00 a day.

Q. You didn't get that at all, did you?

A. No, never got it.

Q. You got $3.00 a day on the Alaska Central,

working for the Alaska Central; you got $3.00 and

w^orked on the tunnel work '^

A. Yes, $3.00 in the tunnel.

Q. How much have you worked this summer ?

A. This summer I start work in May and worked

about 20 days.

Q. Since May?

A. May month, 20 days working; can't work and
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quit. Come downtown, stay three or four weeks and

get broke, and want to again work there on the road.

Q. You say you worked in Cordova—when was

that? A. Yes, I worked in Cordova.

Q. When was that ? A. In Camp 9.

Q. When, I say—what j^ear ? What month ?

A. 1908.

Q. Do you know the months ?

A. After September month, when I left.

Q. Did you get all your pay there? Did you get

all your pay for the work you did in Cordova ?

A. Yes, he paid me.

Q. Whom did you get a check from ?

A. The office, Mr. Heney.

Q. You are speaking of the railroad work?

A. Railroad work.

Q. I mean in Cordova. Didn't you work for the

Power Company in Cordova? A. Yes, sir.

Q. You worked also for the Cordova Light Co. ?

A. Yes, sir.

Q. Where did you get your checks from for that

work?

A. I got checks from Mr. George Hazelet.

Q. What pay did you get for that work?

A. He pay me 35 cts. an hour.

Q. How many hours did you work there a day ?

. A. I work eight hours, eight hours, and he pays

me for nine hours, the boss; he says, "I give you a

good chance."

Q. You mean to say you worked nine hours or

eight hours ?
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A Eiglit hours work and I am paid nine hours.

Q. That would be 30 cts. an hour-3o cts. an

hour A. 35 cts. an hour.

Q.* Were you digging ditches with pick and

shovel? A. Yes, digging ditch.

Q How many other men with you ?

A. One man work with me, one man-two men

digging ditch.

Q. Did you do as much work as he?

A. No, not much.

Q. You couldn't do much work?

A. No, not much work.

O Did the other man do much work ?

A. The other man do nothing at all,-no hoss;

two men all to themselves.

Q. How long did you work at that?

A Two weeks.

Q.' How much ditch did you dig? How many

feet? A. Three or four feet.

Q. Three or four feet deep?

A. Three or four feet deep.

Q. And how long?

A I don't know how long, 10 or 11 or 12 feet

long,-some 20 feet long, something like that.

Q. What sort of ground was it, hard gravel ?

A. No, soft.

Q. Soft graven A. Soft gravel.

Q. Loose gravel, was it?

A. Soft gravel, sand.
_

O And you and this other man, m two weeks,

dug'a diteh 3 feet or 4 feet deep and 20 feet long,-
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is that what you want to be understood as saying ?

A. I don't know; I worked one place and the

other man worked another place; we were working

together.

Q. Did you work steadily for the two weeks ?

A. Not steady.

Q. How long did you work altogether for this

Power Co. there ? A. Digging ditch 1

Q. Yes.

A. Maybe two or three weeks.

Q. Did you do any other work for them"? Did

you do any other work besides digging ditch ?

A. Yes, I am working digging ditch and fix up

some water pipes.

Q. And during all this time, there was just one

other man working with you?

A. Sometimes, yes.
'

Mr. BROWN.—I desire to have these papers

marked Defendants' Exhibit #1 for Identification

—

three papers.

(They are so marked by the stenographer.)

Q. Did you get this check for your work there,

from the Cordova Power Co. ? (Handing witness

check.)

A. Yes, sir.

Q. That is one of them, is it? A. Yes, sir.

Q. Did you sign here, this mark ?

A. Yes, sir.

Mr. BROWN.—I desire to have these three papers

marked Defendant's Exhibit #2 for Identification.

(They are so marked by the stenographer.)
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Q. Did you receive this check for your pay, De-

fendants ' Exhibit #2, while working there 1 (Hand-

ing witness check.) A. Yes.

Q. You did? A. Yes.

Q. And did you write that on the back of the

check*? A. I don't know.

Q. You got the money? You cashed that check,

did you? A. Yes, I guess so.

Q. Did you make that mark, that receipt, when

you got it ? A. Yes, sir.

Mr. BROWN.—I think we will offer, as part of

the cross-examination of this witness, these exhibits,

Defendants' Exhibits #1 and #2.

They are admitted without objection, and so

marked.

Mr. BEOWN.—Check #1 is a check dated Octo-

ber 30, 1908, payable to the order of John Phillips,

$20.30, signed Cordova Power Co. by G. C. Hazelet,

Manager. The voucher is filled out the same date,

58 hours' work, $20.30 and signed as received by him.

Exhibit #2 is a check for $45.85, dated November

23, 1908, in favor of John Phillips, signed by the Cor-

dova Power Company, the voucher being the same

amount, 131 hours, labor laying service pipes, $45.85,

and receipted for by the plaintiff Phillips.

(The third paper in each of the exliibits is a memo-

randum of the entry—amount, time, etc.)

Q. Have you worked for Snow & Watson this

year? A. Not this year, last year.

Q. How long?

A. Last summer, four months.
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Q. That was in 1909? A. 1909.

Q. Last year ? A. Last year.

Q. What work were you doing there?

A. In the kitchen,

Q. Anybody helping yon ?

A. Everybody help every day.

Q. You say you worked four months at that?

A. Four months.

Q. What pay did you get for that?

A. They pay me $2.00 a day.

Q. And board ? A. And board.

Q. That would be $3.00 a day, taking out a dollar,

a dollar for board.

A. I don 't know what they charge for board.

Q. Weren't the other men charged a dollar a daj''

for board?

A. I don't know what they charged the other men

for board.

Q. You don't know anything about that?

A. I don't know.

Q. You had to stand up at your work during the

day, working in the kitchen ? You were standing up

all day, or were you sitting down ?

A. No, not all da}^—a couple of hours everj^ day

rest, two or three hours.

Q. You were standing up there the greater part

of the day, then, most of the day ?

A. I don 't understand.

Q. Where was this you were working in the

kitchen, did you say? Where was it you did this

work, in 1909?
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A. Four months for Watson & Snow, in Camp 26,

and they are moving every couple of weeks, two or

three weeks,—they are moving camp.

Q. How many men were 3^ou cooking for'?

A. 15 or 20,—sometimes 20, sometimes 25.

Q. There was a cook there ?

A. No, no cook—I was helping the cook.

Q. Were you the cook "? A. No.

Q. You were helping the cook?

A. I was helping the cook.

Q. Did you see a man named IngersoU make a

speech September 25th, in the morning*?

A. Yes, I see him.

Q. Eight away after you crowd of men went up

on the grade ?

A. Yes, I see—at that time I am starting to go

to work.

Q. Did you hear any of the men cheer or yell or

do anything before they started ? A. No.

Q. Were there any countrymen of yours working

there with you, to whom you talked?

A, No, never talk to them at all.

Q. Was there anybody there that talked your

language, working with you?

A. No, nobody talked at all.

Q. There was nobody working there for the

Alaska Home Ry. that you knew who talked your

language, Russian Polish, with whom you talked?

A. Well, they are talking my language,—they

are talking about the winter pretty soon start, lots

of snow come in the moimtains soon,—not talk about
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the other business.

Q. I asked you ^Yhether any man there was a

countr\Tiian of yours, same country as you,—any

other man but you ?

A. No, not that people, only English men.

Q. You didn't know what they were doing when

they went to the Keystone Canyon, did you?

A. I don 't know anything about it, about the Key-

stone Can}' on ; I come to a place for working and fix

up a place for camp.

Mr. BEOWN.—That's all.

Witness excused.

[Testimony of Dr. F. M. Boyle, for Plaintiff.]

Dr. F. M. BOYLE, called and sworn as a witness

in behalf of the plaintiff, testified as follows

:

Direct Examination.

(By Mr. RAY.)

Q. Your name is what ? A. F. M. Boyle.

Q. What is your profession %

A. I am a practicing physician and surgeon in

Valdez.

Q. How long have you been practicing?

A. Practicing medicine for a period of thirteen

years.

Q. What portion of the period have you spent in

Valdez ?

A. I have been a resident of Yaldez for a period

of seven years, approximately.

Q. Do you know the plaintiff in this case, John

Phillips? A. Yes, sir.
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Q. Will 3^ou state to this jury when you first saw

John Phillips and knew the men to be John Phil-

lips?

A. On or about the 24th or 25th of September,

1907, I was called out to see this man at Keystone

Canyon and that was the first time that I had ever

seen the man.

Q. For the purpose of fixing the date, let me ask

you if it was at the time of the shooting at Keystone

Canyon? A. Yes, sir.

Q. On September 25, 1907, when you were called?

A. Yes, sir.

Q. Just describe to the jui'y where you found the

plaintiff and his condition at that time.

A. I found the plaintiff,—I found him in the

camp at the mouth of Keystone Canyon ; he was in a

tent and lying on a cot, and upon examination I

found him suffering from a gunshot wound.

Q. Describe the wound to the jury.

A. The point of entrance was from behind and

the point of exit was in front. The bullet described

a straight course and went over the head of the femur

or thigh bone and made its exit in the inguinal region,

in the groin. The bullet made its entrance from be-

hind and described a straight course over the head of

the thigh bone, and made its exit in the groin known

as the inguinal region, about here (indicating.)

Q. What treatment, if any, did you give?

A. The aperture of entrance and exit were steril-

ized and antiseptic dressings put on and appropriate

bandages and put him back on the cot.
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Q. What can you say as to whether or not the

plaintiff was suffering pain '^

A. A wound of that character is of course pain-

ful.

Q. Did you make any further examination of the

wound at that time, when you were at Keystone Can-

yon and found this man there ?

A. After applying the necessary dressings I de-

voted my attention to looking after the other men

—

I didn't examine him any further, right immedi-

ately, at that time.

Q. Now, I want to ask you with reference to Phil-

lips particularly, he being the plaintiff in this case:

When did you next see Phillips and where and what

did you do with reference to your treatment of the

wound ?

A. He continued under my care for a period of

about one month ; he was moved to the Good Samari-

tan Hospital from Keystone Canyon, and I saw

him

—

Q. He was moved from Keystone Canyon to the

Grood Samaritan Hospital at what place %

A. At Valdez, Alaska.

Q. And you then attended him, as you state, for

a period of about a month? A. Yes, sir.

Q. At that hospital ?

A. Yes, approximately—he was in the hospital, I

think, to be correct, about 25 days, as near as I can

recall.

Q. Can you state any further than you have when
you discharged him from the hospital ?
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A. As to what?

Q. As to the time, any further than 25 days—that

being your recollection ?

A. That is my recollection ; a period of three years

has elapsed since this occurred and I cannot say posi-

tively the exact number of days he was in the hos-

pital.

Q. Now, will you please describe to the jury Phil-

lips ' condition while at the hospital, as you now recall

it, commencing with his entrance to the hospital, up

to the time of your discharging him ?

A. His condition?

Q. His condition with reference to the wound, his

pM'sical condition and his condition with reference

to pain and suffering.

A. The man's physical condition was good. This

wound was what we speak of as an asceptin one, that

is to say, there was no infection and it healed with

what we call first attention, that is with no complica-

tions. A few days after the woimd was infected,

there Avas evidence of a hernia developing in the

groin.

Q. By hernia you mean a rupture ?

A. Yes, sir, a rupture. And later on I secured a

truss for him to correct this rupture, that is, to aid

in holding it in position.

Q. What was the cause of this rupture ?

A. The rupture was caused as the result of the

gunshot wound.

Q. Go on with your treatment at the hospital.

A. The treatment consists of applying sterile
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dressings and keeping tlie parts bandaged and, as I

sa}^, the wounds heal very readily.

Q. What effect has the wound, if any, other than

the rupture, upon any muscles or other surrounding

portions of the body?

A. Well, the bullet in its passage injured some

of the vessels, the blood vessels, and there is a vari-

cose condition of the veins of the limb.

Q. Explain if you will what varicose means, to

the jury.

A. Varicose has reference to an enlargement of

the veins; it is a swelling,—the veins become dis-

tended.

Q. What causes this condition?

A. Well, that in the case of Phillips is due to the

return flow of blood ; the veins return the blood and

where there is an interference with the flow of the

blood, why, naturally there is bound to be a distention

of the veins below ; it produced what we call a vari-

cose condition of the veins.

Q. Now to go back a moment : After you had dis-

charged Phillips at the hospital, 24 or 25 days after

the 25th of September, let us say October 20, 1907,

when did you next see him or treat him, if you recall ?

A. I saw him at infrequent intervals from time

to time ; while he was around the town of Yaldez, I

would occasionally see him on the street.

Q. What further treatment, if any, did you give

him ?

A. No treatment was further used by me at the

time except that I occasionally examined him to see
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the condition of his rupture.

Q. What did you find the condition of the rup-

ture to be ?

A. Well, the rupture—it started a small size and

its tendency has been for it to get larger.

Q. You were a witness and were examined on be-

half of the United States Government in the trial

of the United States against Hasey at Juneau?

A. Yes, sir.

Q. Did you make any examination by request of

the United States Attorney's office of Phillips at that

time, the first trial—at the time of the first trial, the

spring of 1908? A. Valdez or Juneau?

Q. At either place.

A. As to that I couldn't recall.

Q. Do you recall about the trial in 1909—whether

or not you made an examination?

A. At Juneau ? Yes, I recall some of the circimi-

stances ; I don't recall having been asked by the Dis-

trict Attorney to make an examination, however.

Q. Do you recall, however, making an examina-

tion in 1909, at Juneau ?

A. I can't recall now having done so.

Q. What treatment, if any, have you given Phil-

lips professionally, since the time you have described,

when you prescribed the truss used? What treat-

ment have you given him?

A. There has been no treatment further ; I have

simply cautioned him to avoid straining and undue

lifting and heavy work of that kind, on account of his

condition.
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Q. What effect would straining and lifting and

heavy work of that kind have upon the plaintiff Phil-

lips?

A. It would have the effect of aggravating this

hernia, and might produce a condition of strangula-

tion, a very serious condition.

Q. You mean strangulation of the veins, caused

by this interference which you have mentioned*?

A. Strangulation of the intestines which con-

stitute the hernia; they protrude.

Q. If you will explain to the jury this condition

of Phillips, with reference to the protruding of the

intestines?

Mr. BROWN.—We object, unless it first be shown

that the doctor has examined the plaintiff recently;

I don't understand that that has been brought out.

Q. When did you last examine Phillips?

A. I examined him yesterday.

Q. On August 18, 19101 A. Yes, sir.

Q. At Seward? A. Yes, sir.

Q. At your place of business here ?

A. Yes, sir.

Mr. RAY.—Mr. Reporter, will you read that ques-

tion that was objected to?

'The question was read as follows:

Q. If you will, explain to the jury this condition

of Phillips, with reference to the protruding of the

intestines ?

Mr. RAY.—Just describe this rupture, so that the

jury may understand the exact condition of the

plaintiff?
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A. This rupture in the groin is a protrusion of the

intestines through a ring here (indicating), which

has heen weakened as the result of this gunshot

wound, and there is a tendency for these intestines to

push their way down like that (indicating), and this

truss is worn—it is a pad, for the purpose of holding

it back and supporting the parts.

Q. Now, what effect does the injury that you

have described have upon the capacity of Phillips as

an able-bodied laborer?

A. Well, it incapacitates him.

Mr. BEOWN.—We object to that as incompetent,

irrelevant and immaterial.

By the COURT.—He may describe the physical

effect; have him describe the physical changes or

effects of it.

Q. Doctor, was any person with you at the time

you made the examination of Phillips on yesterday?

A. Yes, sir.

Q. Who? A. Doctor Romig.

Q. Of Seward? A. Of Seward, yes, sir.

Q. Now, doctor, you have had, you say, this ex-

perience as a physician and surgeon; I will ask you

whether or not relief could be given to the plaintiff—

in what manner relief could be given to the plaintiff?

A. You have reference to this hernia?

Q. Yes.

A. Well, a surgical operation would correct the

hernia.

Q. Now, with reference to the other condition
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which you have described there, can you state

whether or not it is subject to relief?

A. This varicose condition of the veins can be

corrected by an operation.

Q. It would be a different operation than the cor-

rection of the hernia'? A. Yes, sir.

Q. Can 3^ou describe that operation to the jury?

A. Well, a varicose condition of the veins—^it

means practically the elimination of the veins by

ligating them above and below; then the blood finds

other channels in which to flow. These veins which

have been weakened as the result of this distention,

why they are obliterated.

Q. Did I ask you with reference to what effect

this gunshot wound, the bullet wound, had upon the

muscular condition of the legs ?

A. Why, the passage of the bullet through the

muscles comprising the hip joint has, of course, done

damage to those muscles, to the extent that the man
has not the same use of the limb or that joint that

he would have of the opposite joint, and in addition,

it involved this ring where the hernia protrudes

—

that is, the muscles comprising it.

Q. Did I ask you with reference to the limp? I

will ask you with regard to the lameness of Mr. Phil-

lips^— How long is it likely to continue ? What did

you find the condition with reference to the lame-

ness?

A. The condition with reference to the hernia

and this varicose condition of the veins would tend

to get worse, if there is nothing further done for it.
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Q. In your opinion, the operations which you

speak of would afford relief? A. Yes, sir.

Q. I will ask you if in your opinion that would

be permanent or temporary relief?

A. The operation, if it is properly performed,

would be permanent; of course the location of the

rupture would still continue to be a weak point, as

compared with the opposite side.

Q. Now, with regard to the lameness?

A. I question that; there is no operation which

would correct that condition.

Q. I will ask you again, what in your opinion

will be the condition of Phillips from now on, with

reference to his lameness, whether he will improve

or grow worse or remain stationary— Just describe

in your opinion to what extent this lameness will

continue '?

A. The lameness will not, in my opinion, get

worse.

Q. I understood you to say you knew of no opera-

tion or remedy which would change the present sit-

uation with reference to it? A. No, sir.

Q. Can you state whether or not you made an ex-

amination of Phillips in 1908?

A. I couldn't state as to whether I did so or not.

Q. Can you state whether at any time during the

three years there has been a period when the plain-

tiff has appeared to be in better physical condition

than at the time of your examination of yesterday?

A. Yes.

Q. Can you recall or fix with any degree of cer-
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tainty when that was ?

A. Well, the condition now as to the hernia is so

much larger now than it was when I examined him

in Valdez.

Q. What effect would lifting and hard manual

labor have upon the injured parts of Phillips, as you

have described? A. It will aggravate it.

That is all.

Cross-examination.

(By Mr. BROWN.)
Q. Did you say 3^ou didn't examine him as far as

you remember until yesterday, since the fall of 1907 ?

A. Oh, yes, I have examined him since then; I

couldn't state as to the exact date.

Q. More than once ?

A. I ma.y have examined him several times, but I

couldn't state positively; it has been so long.

Q. Do you remember examining him immediately

before you gave your testimony at the trial in

Juneau, or the two trials ?

A. I can't state positively; I may have examined
iiim there, but m.j recollection is not clear as to that.

Q. Do you remember examining him at any other

place or any otlier time than immediatel}^ preceding

these trials'?

A. I examined him here in Seward, I think it

was, about a year ago, when I was over here.

Q. At whose request was that done?

A. At his own request.

Q. Hernia is quite a common trouble, is it not?

A. Yes, sir.
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Q It is usually remedied by the use of a truss or

corrected or relieved? A. Usually, yes.

Q You say that an operation would permanently

correct that and that an operation would also correct

the varicose veins'?

A. If it was properly performed and no complica-

tions ensued, yes, sir.

Q Those operations could be performed at the

same time, could they,-one and the same time?

A. Yes, sir.

Q. About how long would the patient be m re-

covering from such an operation?

A. Entirely recovering?

O Yes.

A It would necessitate his confinement in the

hospital probably for a period of three weeks and

would likely take several months before he would be

entirely recovered from the effects of the operation.

Q Does the plaintiff, John Phillips, look any dif-

ferent now from what he did when you first saw him

in September, 1907? A. No, sir.

Q. The same appearance?

A The same appearance.

q' He is in good physical condition now?

A. His outward appearance would indicate that

he was.

Mr. BROWN.—That's all.

Witness excused.
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Di-. J. H. RO'MIG, called and sworn as a witness in
behalf of the plaintiff, testified as follows:

Direct Examination.
(By Mr. RAY.)

Q. State your name. A. J. H. Romig.
Q. What is your profession?

A. Physician.

Q. How long have you been a practicing physi-
cian? A. Fourteen years.

Q. Are you at this time holding any office under
the Government? A. Yes sir.

Q. What?
A. Superintendent of Schools of the southwest-

ern division of Alaska.

Q. At the request of myself did you in company
with Doctor Boyle make an examination of the plain-
tiff, John Phillips? A. Yes, sir.

Q. When did you make such examination?
A. Yesterday evening.

Q. In Seward? A. In 8eward.
Q. Please describe in your language to the jury

of what your examination consisted, what you found
and the result of it-just detail to the jury what you
did and the result of your examination and the con-
clusions arrived at-just use your own language.
A. Well, we had Phillips expose the parts where

some injury had taken place and we found a spot on
the buttock, in the inguinal region, in the buttock,
posteriorly, and we found another spot in front, a
scar spot, in front of the anterior region, in the groin
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There were scars, Phillips told me that is where he

was shot. And we found some hardening of the

tissues just beneath the scars, anteriorly.

Q. What does this hardening of the tissues indi-

cate ? A. They are supposed to be scar tissue.

Q. Caused by the course of the bullet through the

tissues ?

A. Yes, sir. It was through the inguinal region

;

we found a hernia.

Q. Is that what is sometimes known and de-

scribed as a rupture? A. Yes, sir.

Q. Just describe to the jury the condition of

Phillips with reference to this injury that you now

state, so that they may see what you saw with your

eyes^

A. I found a scar anterior to the femur, in front

of the inguinal region, to one side of that and in the

direct canal; I found this hernia; it is a protrusion

through the ring or opening in the abdomen, on the

right side; where the intestine comes out through

this ring constitutes a hernia.

Q. Did you make any other examination?

A. No, sir—we examined his leg, yes, we did.

Q. What did you find with reference to his leg?

A. Found a varicose condition in a moderate de-

gree, extending all the way from his ankle up to his

groin.

Q. Describe this varicose condition to the jury, so

they may understand what effect it has upon the

health of Phillips*:

A. A varicose condition is the tortuous, enlarged,
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condition of the veins, the surface veins, of the leg,

making them stand out to view and gorge with blood

;

that is the return circulation does not return as rap-

idly as it ordinarily should and the veins are enlarged

and constitute a varicose condition.

Q. State whether or not this bullet wound was

the cause of the varicose veins.'

A. I can't tell for sure whether it was or not;

it was showing along that side more than it is on

the other side.

Q. You heard Doctor Boyle's testimony with ref-

erence to this? A. Yes, sir.

Q. Now, with reference to an operation—will

you describe the operation which would be necessary

to correct this varicose condition of the veins?

A. We would have to ligate the veins, either re-

move them or ligate them at both ends, so that they

will be empty, have no blood in them and the circu-

lation has another route in returning—either the re-

moval or complete ligation of these veins.

Q. With reference to the rupture, an operation

in your opinion would be a remedy for the condition

you find there ? A. Yes, sir.

Q. And if no complications set in, it would be a

permanent relief? A. Yes, sir.

Q. Did you make any measurement of the leg?

A. No, sir.

Q. |You madje no examination as to the injury to

the hip joint or muscles surrounding it?

A. Just simply felt of the leg,—didn't make any

full examination.



vs. John Phillips. 167

(Testimony of Dr. J. H. Eomig.)

Q. Did you have the patient walk before you'?

A. Yes, sir.

Q. What did you find from that ?

A. He had a slight impediment in the motion of

his right leg.

Q. Can you state how that impediment was

caused or where it commenced'?

A. In the hip joint.

Q. You say you made no examination of the hip

joint?

A. ^o further than just a slight examination.

Q. Normally this right leg appeared as long as

the leff? A. Yes, sir.

Q. Was there any further examination which you

made*?

A. I examined the hernia, of course, as I said be-

fore and that is all the examination I made.

Q. Now what do you say the effect of hard labor

or straining or lifting incident thereto would be upon

the injuries you have described in Phillips'?

A. It would have a tendency to enlarge the her-

nia. Anv straining or hard labor would have a ten-

dency to "enlarge the hernia, unless it was remedied

by an operation or thoroughly retained by a truss,

but ordinarily it would increase the hernia.

Q. What have you to say with reference to the

varicose veins'?

A. Standing, or hard work with standing, would

increase the varicose condition.

Q. What have you to say with reference to the

condition, to the injury, which you found to exist
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in the region of the hip ?

A. I don't think it would hurt that any. That
scar tissue would probably relax some imder exercise.

Q. Xot that, but the other injury you spoke of,

the limp

.

A. It would not be any worse, it would not be af-

fected any way deterimentally. This scar tissue, it

would be stretched.

Q. "What have you to say with reference to the
length of time that a patient would probably be in
the hospital before he would recover from the effects

—take first the operation for the hernia ?

A. Two or three weeks.

Q. That would be the time he would be confined
in the hospital? A. Yes, sir.

Q. Now with reference to the varicose veins,
about the same length of tune .

A. About the same length of time.

Q. And the recovery, what have you to say about
that—from the effect of the shock of the operation?
A. The shock would not amount to much, but it

would take a couple or three months before the scar
or tissue protecting this ring or opening where the
hernia came out was thoroughly strong, to permit
of the removal of the truss as a support to the ab-
domen.

August 19, 1910.

Afternoon Session.

Cross-examination.

(By Mr. Bro^m.)

Q. You say that you found that Mr. Phillips had
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a hernia? A. Yes, sir.

Q. Or, as commonly known, a rupture 1

A. Yes.

Q. I will ask 3^ou if that is what is called a very

serious or aggravated case of rupture, or an ordi-

nary case ? A. It is an ordinary case.

Q. I will ask you whether or not hernia is a

common complaint, rupture is a common complaint,

particularly with working people who do heavy

work

.

A. It is quite common, yes, sir.

Q. And is the complaint of varicose veins a com-

mon one, doctor ?

A. It is very common, yes, sir.

Q. Do i3eox>le oftentimes go on through their en-

tire life with more or less varicose veins, without

having an operation*? A. Yes, sir.

Q. Do you know what caused the varicose veins

in the right leg of Mr. Phillips ? A. No, sir.

Q. Did you examine his left leg ?

A. Yes, sir.

Q. Did that shoAv any appearance of varicose

veins? A. Yes, sir.

Q. Would that be caused from any wound, the

scars of which you might have found in the right

leg ? A. No, sir.

Q. You said in answer to a question by Mr. Ray

that it would take two or three weeks to recover

from an operation for hernia or rupture

,

A. Yes, sir.

Q, And would require about the same length of
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time to recover from an operation for varicose

veins'? A. Yes, sir.

Q. That is, to be convalescent, so lie could move

around %

A. Until the incision in the wound is healed.

Q. If those two operations were necessary, could

they both be performed at one and the same time ?

A. Yes, sir.

Q. I understand you to say it would take two or

three months for one to fully recover and regain

their normal strength and the strength in the af-

fected j)arts after such an operation

,

A. The scar tissue at the seat of the operation

would be weak for two or three months, until the tis-

sue was firm enough to resist pressure. It would

be two or three months before it was thoroughly

strong.

Q. Are such operations, both for this hernia and

varicose veins considered serious and dangerous ones

in this day? A. ,Not particularly dangerous.

Q. And the chances are in favor of a complete

recovery? A. Yes, sir.

Q. You don't know what caused the rupture

there, do you, doctor? A. No, sir.

Q. Is it not a fact that it is often caused by lift-

ing or straining, or heavy work? A. Yes, sir.

Q. You never saw or examined Phillips before

yesterday? A. No, sir, not before yesterday.

Q. Is this hernia usually and ordinarily treated

and relieved by the use of a truss ? A. Yes, sir.

Q. Did you fijid that the plaintiff, Phillips, was
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using a truss? A. Yes, sir.

Q. That's all.

Witness excused.

Mr. EAY.—Plaintiff rests.

Mr. BEOWN.—Before plaintiff rests, I would

like to recall the plaintiff for one question.

By the COUET.—You may do so.

[Testimony of John Phillips, for Plaintiff (Re-

called—Further Cross-examination) .]

JOHN PHILLIPS, the plaintiff, recalled for fur-

ther cross-examination.

(By Mr. BEOWN.)
Q. Why did you quit working for the Cordova

Power Company in November, 1908; were you dis-

charged? When you quit work there, why did you

quit; were you discharged?

A. I was sick ; I had been sick at that time.

Q. Didn't you tell O'Neill that j^ou were coming

back in a day or two ?

A. Well I worked for O'Neill half a day, half a

day I work for O'Neill. The next day I couldn't

get up—I was home sick three days.

,Q. Didn't you tell O'Neill that you were coming

back to work ?

A. The day I see Mr. O'Neill—if he sees you he

tell you—he say: "What is the matter, you no come

to work?" I tell O'Neill I pretty sick, I was kept

at home.

Q. What was the trouble?

A. My back was swelled and the wound

—
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Q. Didn't you tell him you had some accident,
had been asphyxiated or smothered from fumes or
smoke from gas? A. Xo, not tell me nothing.

Q. Did you tell him you had been overcome by
gas or smoke ? A. ISTo, sir.

Q. Did you have any pay coming to you when
you quit work there?

A. Xo, they never pay me.

Q. Was there any money due you?

^
^

A. No, half a day ; they never pay. O 'Xeill says,
'^You come back and work for me ; I have a good job
for you. '

'

Q. Do you understand the question? You say
you quit because you were sick. Now, did you have
any money, was there any money or wages due you
at that time,—when you quit?

A. That time there was some more money coming
from Ross Paden.

Q. Did you get it? A. Yes, I got it.

Q. Did you have any money coming to you that
you did not get ?

A. Half a day,—I never got it. He tell me, ' 'Mr.
Ross Paden, go to Mr. O'Neill, he give you a time
check." I didn't see Mr. O'Neill.

Q. Did you go to Mr. O'Neill and ask for the
pay that was coming to you ?

A. I didn't see him any more—that time I see
him on the street the first time—I didn't see him any
more.

Q. Did you work there, do one day's work on the
sewer for Mr. O'Neill, November 30, 1908?
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A. No, I only work for O'Neill half a day—

I

work for Mr. Ross Paden. O'Neill I work for half

a day,—I didn't see him since.

Q. Did you get paid for that half day's work?

A. I don't know the place to find it, that half day.

Q. Where did you get your other pay?

A. Mr. George Hazelet.

Q. Did you ever ask O'Neill about it or ask for

the pay?

A. No, I didn't see no more of Mr, O'Neill that

time ; I was sick and went to Valdez.

Q. You went to Valdez? A. Yes, sir.

Q. And you left there in a few days ?

A. I left there in a few days,—the cabin.

Q. You say you quit November 30th, or about

that time. How many days did you stay in Cor-

dova?

jA. I don't know; I can't tell how many days,—

I

stay in the cabin all the time.

Q. About how many days.

A. I can't tell how many days.

Q. Three or four?

A. Maybe two, maybe three, maybe four.

Q. About that number of days ?

A. Four or five,—four or five, I guess.

Q. And then did you go to Valdez?

A. ,Yes, sir.

Q. What did you do there ?

A. I go to see Doctor Boyle,—to give me some-

thing to help me, for my back.

Q. Did you see Doctor Boyle at that time ?
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A. Yes, I see Doctor Boyle and lie give me truss.

Q. Did you do any work that fall in Valdez ?

A. No.

jQ. When did you work for Nelson?

A. I worked for Nelson in the sunnner time.

Q. Of what year? A. 1908.

Q. How long did you stay in Valdez when you

went there tliis time ?

A. I stay about,—I don't know, after I come

from work for Nelson.

Q. When you came to ^^aldez from Cordova, how

long did you stay there ?

A. I stay there one week.

Q. Then where did you go ?

A. I go to Juneau.

|Q. Were you subpoenaed as a witness there ?

A. Yes, I was subpoenaed as a witness.

Q. And you were there from that time until about

May, 1909?

A. Yes, May, I came up from Juneau.

Q. You were receiving witness fees during that

time, were you, from the Grovernment?

A. Yes, sir.

That's all.

Witness excused.

Plaintiff rests.

The jury having been excused

—

Mr. BEOWN.—The defendant, the Copper River

& Northwestern Railway Company, now moves the

Court to direct a verdict in favor of said defendant,

Copper River & Northwestern Railway Company,
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on all the issues herein, for the reason that there

is no evidence adduced by the plaintiff which would

support a verdict against said defendant, in this,

to wit: That there is no evidence adduced by the

plaintiff to show that the defendant, Edward C.

Hasey, was acting under or by the direction of said

defendant, Copper River & Northwestern Raihvay

Company, when the shots which have been testified

to were fired by the said Hasey; that there is no evi-

dence that the said Hasey was employed, or in-

structed, or in any manner authorized by said de-

fendant corporation to use any force or violence on

behalf of or while acting for the said defendant cor-

poration; that, on the contrary, the evidence of the

plaintiff shows that the plaintiff, together with other

employees of the Alaska Home Railway Co., were

peaceably and quietly proceeding to their work,

when the said defendant, Hasey, maliciously and

without provocation, without any cause or reason

whatsoever, fired said shots, one of which is claimed

to have struck the plaintiff John Phillips.

By the COURT.—You are making this motion on

the part of the company?

Mr. BROWN.—Yes, sir.

After argmnent by counsel-

By the COURT.—I think under the pleadings and

under the opening statement of defendant's counsel,

that the motion for an instructed verdict should be

denied.

To which ruling of the Court counsel for the de-

fendant, Copper River & Northwestern Railway
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Company, then and there duly excepted, and the ex-

ception was by the Court allowed.

Mr. BROWN.—We will call Mr. Hazelet.

Defense.

[Testimony of G-eorge C. Hazelet, for Defendants.]

GEORGE C. HAZELET, called and sworn as a

witness in behalf of the defendants, testified as fol-

lows:

Direct Examination.

(By Mr. BROWN.)
Q. Your name is George C. Hazelet ?

A. Yes, sir.

Q. Where do you reside? A. Cordova.

Q. How long have you resided there ?

A. Since April or May, 1908.

Q. Where did you reside before going to Cor-

dova? A. Valdez.

Q'. How long did you reside there ?

A. I resided there practically from 1898.

Q. About ten years? A. About ten years.

Q. Were you in Valdez in the months of August

and .September, 1907 ? A. Yes, sir.

Q. What were jou doing at that time ?

A. I was acting as agent for the Copper River &
Northwestern Railroad.

Q. In the month of September, 1907, was there

any work being done, being prosecuted, on the grade

of the Copper River & Northwestern Railroad?

A. There was.

Q. Whereabouts?
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A. Keystone Canyon and along the right of way

from Valdez.

Q. Just describe briefly what that work was in

Keystone Canyon.

A. Eegular grade work, rock work; taking out

cuts ; facing up tunnel.

iQ. What was the length of this grade or rock

work in Keystone Canyon 1

A. The entire canyon was three miles long, about.

Q. How long a distance was the rock grade con-

structed in or on the side of the canyon ?

A. Altogether I should say a mile and a half. It

was in three portions ; there is about 4300 to 4900

feet in the lower end of the canyon and then there

was possibly 1500 feet near the centre of the canyon,

at what we called Camp 2, and then there was an-

other piece of work near the upper end of the can-

yon, at what we called Camp 3.

Q. Did you know Mr. H. D. Eeynolds, the presi-

dent of the Alaska Home Eailway, in August, 1907 ?

A. Yes, sir.

Q. Did the Alaska Home Railway begin con-

struction of its railroad from Valdez, projected

eastward toward the summit, at that time, do you

knowl A. Yes, sir.

Q. Would that take them through Keystone Can-

yon? A. Yes, sir.

Q. Did you have any talk with Mr. H. D. Rey-

nolds, the president of the Alaska Home Railway,

with reference to that rock work of your company in

Keystone Canyon? A. Yes, sir.
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Q. I will ask you to state what that was ?

Mr. RAY.—We object to any conversation be-

tween this witness and H. D. Eejniolds in August,

1907, as having nothing to do with the case of

Phillips vs. The Copper River & Northwestern Ry.

Co. Any declaration or statement of Mr. H. D.

Reynolds could in no way bind the plaintiff.

Objection overruled.

Plaintiff excepts—exception allowed.

Q. Go ahead and state what that conversation

was with Mr. H. D. Reynolds.

A. Do you want the whole conversation, as near

as I can remember it?

Q. Yes.

A. Our first conversation was on the afternoon

of the day that he held his public meeting there, to

raise subscriptions for his railroad.

Q. What date was that ?

A. I wouldn't be sure whether it was the 10th or

the 11th—^my recollection is that it was the 11th of

August.

Q. Go ahead

.

A. I was coming down the street and Reynolds

hailed me from the opposite side of the street, came

across and asked me to go to his office with him,

over Doctor Boyle's drug store, and we went there

and he began to tell me of his intention to build a

railroad to the summit and asked me if I wouldn't

join in with him in the enterprise. He first said, "I
understand you are working here for the Copper
River & Northwestern Railway or tlie Guggenheims,
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and we can get together on this enterprise and carry

it through and make a great deal of money." He

outlined his financial plan to me and told me how

he expected to float the stock; told me of how much

money he had raised

—

By the COITR'T.—I don't think all of that is

necessary.

Q. Just state that portion of it relative to your

going in with him or their going through Keystone

Canyon.

A. He said he understood I had men out there

and that was his reason for wanting me to go with

him; that if I would turn that over that we could

go right ahead and build the road to the summit be-

fore snow flew. I told him that I was employed by

these people and that I couldn't turn it over in any

way, shape or form and told him that my instruc-

tions were to keep on at work, also told him some-

thing of the plan of the Copper River & North-

western coming back there, said that the chances

were that they were coming back and if I should

throw them down and turn the canyon over to them,

that I wouldn't be—

Q. What do you mean by turning the canyon

over to them'?

A. That is what he implied in his request to me,

to quit the Guggenheims and go with him on that

enterprise.

Q. What do you mean when you say, turn the

canyon over to him ?
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A. Turn the canyon over—we had men at work

there.

Q. How wide is that canyon at the mouth where

your rock work begins ?

A. There where the rock work begins, that is

any way 600 feet wide.

Q. Is there room on the right-hand side for an-

other right of way for a railroad?

A. Yes, sir.

Q. On the opposite side of the river from where

your road was ? A. Yes, sir.

Q. Do you know of a survey having been made

by Colonel Swanitz on that side of the river, for the

Alaska Home Eailway Company?

A. I do.

Q. What if any talk did you have with Reynolds

with reference to this grade then, Mr. Hazelet,

—

what further, with reference to the rock grade of

the Copper River & Northwestern ?

A. He said in this conversation that we would

buy the grade of the Guggenheims and wanted to

know what it was worth. I told him that I didn't

know,—that that was a matt-er that would have to

be taken up with the company.

Q. Do you know of Reynolds then having sent

any telegram to Daniel Guggenheim?

A. I don't know that he sent any telegram. I

know he wrote the telegram in my presence a day

or two later.

Q. I will ask you if Mr. H. D. Reynolds wrote
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and signed that in your presence? (Handing wit-

ness paper.)

A. He did ; he wrote that in the Tillicum Club.

Q. What, if anj^thing, was said about his sending

it?

A. He first asked me if I had heard from the

Guggenheims on the question of the canyon and I

said I did not agree to communicate with them at

all, you will have to take that up with them directly,

and he then said that he would send the telegram he

wrote.

Q. How did you come to keep this then ?

A. I asked him for a copy of it and he threw

that over and said, "Take that and I will write an-

other," and he wrote another exactly like it; whether

he sent it or not I don't know.

Mr. BROWN.—The defendant offers this in evi-

dence.

It is admitted and marked Defendants' Exhibit

#3.

Q. Do you know what date that was written. De-

fendants' Exhibit #3—that is no date on it?

A. It was August 12th.

Q. 8.12, it is marked 8/12 ?

A. It was on or. about that date I should judge;

I think that would be the date.

Mr. BROWK—This is on a cable blank and

marked 8/12. It reads

:

"Daniel Guggenheim, 71 Broadway, New York.

Alaska Home Railway constructing to interior by

popular subscription. Will you make us proposi-



182 The Copper Fiver etc. Ry. Co. et al.

(Testimom^ of George C. Hazelet.)

tion on canyon work and rigiit of way. H. D. Rey-

nolds, Trustee."

By the COUET.—I tliink the back should not be

introduced.

Mr. RAY.—I would like for the purpose of this

record to show that this is an exhibit in another case

and presented here by the defendants in this case.

Mr. BRO)WN.—We merely offer the telegram at

this time, exclusive of the endorsements on the

cover.

By the Court.—This telegram will be admitted

with the understanding that at the conclusion or

subsequent steps in the case that a copy may be sub-

stituted and this exhibit returned to the files where

it belongs, in the case where it belongs.

Mr. BROWN.—These were withdrawn from the

case where it belongs by order of the Court.

Q. Do you know whether Mr. Rejmolds ever

received an answer to that telegram?

A. No, I do not. He told me a day or two after

that that he had not received any answer yet.

Q. Do you know of the Alaska Home Railway

connnencing operations and employing men and do-

ing grade between Valdez and Keystone Canyon

inmiediately following this f

A. Yes, sir. They didn't do much grading; they

did a good deal of surfacing, cut right of way.

Q. About what was the value of the rock con-

struction work done by your company in Keystone

Canyon up to September 25, 1907 ?

A. About $85,000. Our original estimate on the
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canyon was $150,000, for the three miles and we

figured we had it half done.

Q. About the middle of September, 1907, Mr.

Hazelet, how many men did the Copper River &

Northwestern Ry. have emplo3^ed on this rock grade

in Keystone Canyon ?

A. About 70 I guess.

Q. Who was in charge of that work ?

A. Mr. O'Neill was the general foreman.

Q. W. A. O'Neill? A. Yes, sir.

Q. Was Mr. O'Neill out there on the 25th of

September, 1907? A. He was.

Q. About the middle of September and a week

or ten days prior to September 25th of that year,

do you know of any attempts being made by Mr.

Reynolds or any of the officers of the Alaska Home
Railway to go upon this rock grade of the Copper

River & Northwestern Ry. ?

Mr. RAY.—We object unless it is confined to the

personal knowledge of this witness.

Mr. BROWN.—I asked him if he knows.

By the COURT.—You may ask him the pre-

luninary question and follow it by showing when he

learned it ; this goes to the matter of intent.

Mr. RAY.—We object to it as purely hearsay.

By the COURT.—As it is contended that Mr.

Hazelet gave Hasey part of his instructions, the

condition of his mind at that time and prior thereto

is important, no matter how he learned it.

Mr. RAY.—We will withdraw the objection.

Q. Answer the question, whether you knew about
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that time of any attempts being made by Mr. Rey-
nolds or any of the other officers of the Alaska Home
Ry. to go upon this rock grade?

A. All I know is what Mr. O'Neill and Mr.
Dickson and Mr. Hasey told me. I didn't see any
of them on this grade myself.

Q. What instructions did you give Mr. O'Neill,
Hasey or Dickson with reference to any one going
on this rock grade excepting your employees?
A. Mr. Hawkins instructed me to have trespass

notices posted all along the right of way from Valdez
through Keystone Canyon.

Q. Hid you do that ?

A. I did and then I instructed O'Neill not to
permit people to go upon the grade work there ex-
cept our own employees.

Q. Who is Mr. Hawkins ?

A. Hawkins is general manager of the Copper
River & Northwestern Railway and was at that time
the chief engineer of the road.

Q. Mr. E. C.Hawkins?
A. Mr. E. C. Hawkins.

Q. Was Mr. WHliams, the assistant to Mr.
Hawkins, also up there ?

A. Yes, Mr. Williams was there from the 11th
of August until well after the middle of September,
—up, I think, to about the 20th of September.

Q. Hid you receive instructions from Williams to
the same effect?

A. Well, I can't say that I received instructions
of him. Williams and I frequently talked the mat-
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ter over and lie brought the instructions back from

Mr. Hawkins to me in regard to it. Mr. Hawkins

went over the Tasnuna Pass and sent Mr. Williams

back.

Q. Now, what size were these trespass notices

that were posted ?

A. They were bigger than these sheets of paper,

I should judge, printed. (Witness points to the

stenographer's sheets.)

Q. Printed in large tjrpe ?

A. Yes, sir; and there was two or three painted

boards put up at the end of the grade. This rail-

road grade, in cutting down the rock work at the end

of the canyon, was carried towards Valdez some six

or seven hundred feet as a rock fill, about six feet

high, and at the end of that grade there was a

^
painted notice put up, No Trespassing, that this was

the Cox^per Kiver & Northwestern Ry. grade, and

also near the mouth of the canyon and these notices

were put all down our right of way.

Q. I will ask you if you know Mr. Blamey

Stevens ?

A. I know Mr. Stevens since 1903.

Q. During the month of September, 1907, what

position, if any, did he hold with the Alaska Home
Ey. CoJ

A. Well, it was generally miderstood that he was

the engineer in charge of the work.

Q. Do you know when Mr. H. D. Reynolds left

Valdez to go to Seattle, or the states—a;bout the time ?

A. No, I should judge it was—I should judge he
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stayed here a couple of weeks after the public meet-

ing he held ; I don't know positively.

Q. Do you know whether he left Valdez for the

states about the first of September or not?

A. Some time I should say between the 20th of

August and the first of September.

Q. Thereafter and up to the 25th of Septeml-)er,

who had charge, if you know, of the Alaska Home
By.?

A. The general understanding was that Stevens

had absolute control of everything.

Q. I will ask 3^ou if 3"ou learned of any threats

made by Mr. Stevens and the other officers of the

Alaska Home Ry. of going upon and taking posses-

sion of this grade, between the first and 25th of

September ?

A. Between the first of September and the 25th %

Q. Yes.

A. Yes, several times, I think.

Q. Wliat did you do on learning of this?

A. On one occasion I ordered a bunch of right

of way men off mj^self , men that were cutting down

timber and trees under Mr. O'Reilly, and he said that

I should have to go to Mr. Stevens. I went to town

and asked Mr. Oscar Fish, who was working for the

Rej^nolds Company, to get a meeting between Mr.

Stevens and myself, with a view of getting three or

four disinterested people of the town together and

formulating some plan by which trouble could be

avoided until the matter could be tried out and

ascertain who had rights and who had not.
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Q. What success did you meet with in having a

conference with Mr. Stevens ?

A. Mr. Fish told me that he was unable to induce

Stevens to meet me; that Stevens told him that he

had nothing to talk to me about; and later in the

same day Mr. Fish told me that he thought perhaps

Mr. Stevens had reconsidered a little, because he

came to him and asked him if he didn't think, if they

would agree to run a track down to some land that

I had, three miles below town, whether or not I

wouldn 't agree to let them go through there.

Q. Did you succeed in meeting Mr. Stevens and

having any talk with him up to the 25th of Septem-

ber, 1907? A.
^
I did not.

Q. Now, Mr. Hazelet, for how manj^ years have

you been familiar with the Keystone Canyon, or had

you been up to September 25, 1907 ?

A. I first passed through Keystone Canyon in

the fall of 1899, coming out of the interior.

Q. And had you been in it every year thereafter

until 1907?

A. Yes, sir, several tunes each year.

Q. During 1907 were you up there? How often

were you up there ?

A. Well, I couldn't tell you. I passed through

the canyon in June and came out again in July and

I was frequently up through to the head of the

canyon, during the summer.

Q. And are thoroughly familiar with that canyon,

are you? A. Yes, sir.

Q. Now, describe this rock work, going into the
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canyon, on the side of the river first.

A. It is on the left-hand side of the river as you

go up.

Q. The river flows toward Valdez through the

canyon ?

A. Yes, sir, tlie river strikes out of that canyon

on to a large flat plain, a big valley there, some ten

or twelve miles in length.

Q. Now, after going upon this rock fill, you say

the rock was carried out from the entrance, or the

rock broken down near the mouth of the canyon and

carried out near the end of the grade ; from the be-

ginning of that how far can you go upon this grade

before meeting with any obstacles preventing your

further progress ?

A. In the neighborhood of a mile. On the grade,

you mean %

Q. Yes.

A. It would measure up, I think, about 4900 feet

from the end of the fill.

Q. What if anything would prevent your further

progress along through Keystone Canyon ?

A. The river runs in against a sheer bluff, cuts

right across, angles right across and strikes a wall

of rock.

Q. How high is that wall of rock ?

A. It is 80 feet from the top of the fill to where

it first begins to slope back.

Q. Is that straight up and down ?

A. Yes, sir.

Q. Had any work been done by you in tunneling
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and putting in holes for blasting through that point

of rocki

A. Yes, I had driven in two coyote holes there and

on a point just above ; there is another point of rock

just above that, possibly 200 feet above where the

water goes.

Q. How deep were these two coyote holes, as you

say?

A. About 45 feet, I think, with a T on the end.

Q. I will ask you if you were up there after the

25th of September and saw this work on this grade ?

A. I did.

Q. Do you know whether the Alaska Home Bail-

way took possession of that work and loaded and put

the powder in those coyote holes to blow it up ?

A. Yes, they put powder in, but they never shot

it ofe.

Q. That was after September 25th?

A. Yes, sir.

Q. I will ask you if you know of any rock work

which the Alaska Home Railway did shortly after

September 25th, extending or completing any of this

rock grade of yours in Keystone Canyon?

A. The end of the rock grade hadn't quite

reached the point of rocks where we had driven

these coyote holes,—I suppose it was 100 feet short,

but there was a solid rock came down there and this

fill, a good deal of it, was made of this solid rock,

and they extended that grade on towards the coyote

holes, connected it up with the end of our grade

towards the coyote holes,—I think pretty neaj* to the
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coyote holes,

Q. You were not up in Keystone Canyon the

morning of September 25, 1907 ?

A. No, sir.

Q. I will ask you if you recognize this photo-

graph? (Handing witness photograph.)

A. That is a cut above the mouth ; it is a rock cut

above the mouth of the canyon. There is a side cut

still below that, much of the ground of which we car-

ried on towards Valdez in that fill.

Q. Does this photograph, which we will ask to

have marked Defendants' Exhibit #4, represent the

rock grade of the Copper Eiver & Northwestern Ry.

near the entrance to Keystone Canyon?

A. Yes, possibly four or five hundred feet up

above where the rock work begins.

Q. Above this rock fill you speak of ?

A. Yes, and above the side work I spoke of; that

is the general character of the work.

Mr. BEOWN.—We offer the photograph in evi-

dence.

It is admitted, without objection, and marked De-

fendants' Exhibit #4.

Mr. RAY.—We have no objection to the photo-

graph offered as Defendants' Exhibit #4 as illus-

trating the testimony of this witness.

Mr. BROWN.—We offer this exclusive of the en-

dorsements on the back, the filing marks.

By the COiURT.—You offer the face of the photo-

graph ?

Mr. BROWN.—Yes, sir.
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Q. Do you know Edward C. Hasey?

A. Yes, sir.

Q. Was lie in the employ of the Copper Eiver &
Northwestern Eailway Co. out at Keystone Canyon

on September 25th, do you know ? A. 1907 ?

Q. Yes. A. Yes, sir.

Q. How long had he been out there at that time 1

A. He went out there between the 25th of August,

sometime between the 25th of August and the first

of September, I believe.

Q. Did you send him out there, Mr. Hazelet ?

A. I did send him out, in a way.

Q. Just explain to the jury how you sent him out,

and how he came to go out?

A. I went to Mr. Lathrop, the deputy marshal

there, and told him that I wanted two men to go into

the ca.nyon as deputy marshals. That was some time

earlier in August, I don't know the exact date,—on

about the 15th, I think, any wa}^ it was before the

court had adjourned there. And he said that they

were very busy and he couldn't furnish me anj^body

and that he would take it up with Mr. Perry and get

authority and would get the men as quick as he could.

A day or two passed and I spoke to him about it

again and he said he had heard from Perry and that

he would give me Mr. Dickson, and Mr. Dickson first

went out. I asked Mr. Lathrop again in a few days

about the second man,—asked if I couldn't get a Mr.

Brown that had acted as deputy marshal down at

Ellamar, and he said he couldn't spare Brown at the

time but that Hasey was coming back on the boat
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soon and he would send Hasey out there. When Mr.

Hasey came, he went out.

Q. When was that,—^^^hen did he come, do you

remember ?

A. He came along about the 23d or 4th or 5th of

August,—I could not tell you the exact date.

Q. Was he commissioned, if you know, as a

deputy marshal?

A. He was commissioned later; he wasn't com-

missioned when he first went out.

Q. Do you know when he was commissioned as

deputy marshal?

A. Well, it was about a week after he first went

out. He sent me word that he would have to come

into town the next day, that his commission had ar-

rived; and he came into town to take the oath, as I

imderstood it.

Q. That was about the first of September %

A. That was along the first few days of Septem-

ber.

Q. 'State whether or not he was to be paid—by
whom he was to be paid, if you know ?

A. It was the understanding that we were to pay

the wages of both these deputies.

Q. For what purpose did you have them go out,

—

request that they go out there ?

A. Well, there had been a great deal of talk that

when they got ready to take the canyon, they were

going to take it by force or an}^ way; that was the

general impression around the town, the general talk,

and I took that as a means of avoiding trouble.
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Q. Did you instruct or direct Hasey with regard

to his duties, what you expected him to do and wanted

himi to do out there?

A. Told him I wanted the work protected there.

Q. Did you say anything to him with reference

to using any force or violence ?

Mr. EAY.—We object to that as leading; he might

ask what instructions, if any, were given.

By the COURT.—He may answer regarding that,

whether any instructions were given concerning those

points, one way or the other.

A. I told Mr. Hasey that he must be careful and

not injure anybody.

Q. State fully what you said in that regard 1

A. Well, the matter came up just in this way

—

After Hasey had been out there some time, he sent in

by the teamster for some guns, that he wanted a gun

in each camp, and ammunition.

Q. How many camps were there out there?

A. There were four camps; there was a right of

way camp down below the canyon and three camps

in the canyon. I sent those guns out and the ammu-
nition, and the next time I was out there I told him,

I said, "You sent in for guns; now, I don't want,

don 't expect any one injured here. '

' Hasey said that

the guns were simply for protection in each camp.

Q. Did you at any time give any directions to Mr.

Hasey or Mr. Dickson or anyone else to use guns

in protecting that property, or fire upon anyone ?

A. 1 did not, no, sir; I didn't expect they would
fire on anyone.



194 TlieCopper River etc. Ry. Co. et al.

(Testimony of George C. Hazelet.)

Mr. BROWN.—That is all.

Cross-examination.

(By Mr. RAY.)

Q. About August, 1907, joii had about how many

men emploj^ed out there?

A. What time in August ?

Q. Well, about the first of August.

A. About ten or a dozen, I guess.

Q. How many had you employed there during the

winter? A.- The winter prior to that?

Q. The preceding winter ?

A. We shut down work in November, about No-

vember 30th, I think, 1906, and we only had a watch-

man at each camp.

Q. That is four men? A. Yes.

Mr. BROWN.—With reference to this class of tes-

timony, I don't desire to keep anything out, I want

the jury to be advised of ever}i;hing connected with

the matter. It is quite a while prior to this occur-

rence and I think, to save the record, I will object to

it as incompetent and immaterial.

By the COURT.—I think under the pleadings,

both sides allege and admit that the Copper River &
Northwestern Railway was in possession of this

grade under a claim of right, at the time of this in-

cident and some time prior thereto; therefore I don't

see the necessity of going back to the November be-

fore.

Mr. RAY.—I will ask the question anyway

—

Q. Mr. Hazelet, you repeatedly increased your

force of men employed by you on the Copper River &
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Northwestern Eailway between the first of July,

1907—until September 1, 1907, you had seventy men,

as you sa}^, about?

Mr. BROWN.—We object to that for the same

reason.

Objection overruled.

To which ruling of the Court counsel for defend-

ants except and the exception is by the Court allowed.

A. Yes, sir, I repeatedly increased the men after

Williams came there.

Q. And to be absolutely frank, now, the force was

increased after you had learned of the so-called at-

tempt of the Alaska Home Railway to build to the

summit ?

A. The force was increased by instructions from

Mr. Rogers and Mr. Hawkins, brought by Mr. Will-

iams, to increase the force, because these people were

figuring on moving the base again from Katalla back

to Valdez.

Q. That is, at this time the Copper River &
Northwestern Railway were building from and ac-

tually constructing from Katalla?

A. They were trying to build a breakwater down

there and doing some construction work besides.

Q. It was uncertain whether the Copper River

& Northwestern would build from Katalla or Val-

dez?

A. It was uncertain whether they covdd build at

all from Katalla, and Mr. Hawkins was coming over

there with a view to looking over that.

Q. In other words, your company didn't desire
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to abandon what rights you may have had in Key-

stone Canyon at that time, owing to the uncertainty

of where the railway would be built from to the in-

terior?' A. That's right.

Q. And the railroad was afterwards built from

Cordova? A. Yes, sir.

Q. And the work in Keystone Canyon aban-

doned I

A. The work in Keystone Canyon, as I under-

stand it, was turned over to the Road Commission,

the War Department.

Q. But since September 25, 1907, there has been

no construction work in Keystone Canyon in behalf

of the Copper River & Northwestern Railway?

Mr. BROWN.—We object to that as incompetent,

irrelevant and immaterial.

Objection sustained.

Q. Now, at the time you say you tried to have

this talk with Mr. Stevens, you sent who—who was

it? A. Oscar Fish.

Q. Who is Oscar Fish?

A. He is a resident of Valdez, has been. He used

to be mail carrier there, from' Valdez through to

Eagle, had the contract, and afterwards worked for

me, part of the summer or part of the winter of 1905

and 1906 and had been working for the Alaska Home
Railway,—was working for the Alaska Home Rail-

way at the time.

Q. And prior to that he had been working for

you, in what capacity? A. Bookkeeper.

Q. Now, the time you went to Mr. Lathrop with



vs. John Phillips. 197

(Testimony of George C. Hazelet.)

reference to the appointment of these deputy mar-

shals, did you recommend any person for appoint-

ment? A. No, sir.

Q. You simply asked him to make the appoint-

ments? A. Yes, sir.

Q. Did you know the reputation of Hasey?

A. No, sir, I know Hasey had been a deputy mar-

shal, but Hasey had not been in that country for—

I

don't know, a year, I think,—almost a year.

Q. He was in your employ in the summer pre-

vious, 1906, in Keystone Canyon?

A. Yes, sir.

Q. Now, Mr. Hazelet, what work did Hasey and

Dickson do upon the grade in Keystone Canyon ?

A. Dickson was foreman of a gang of ten men,

about ten men, when he first went out there, cutting

right of way and Hasey had two or three men assist-

ing him in opening up Camp 3 and putting Camp 2 in

shape for men.

Q. So that while Hasey was a federal official, a

United States deputy marshal, you were giving him

instructions, paying him wages and giving him three

men to assist him in opening up a camp for your

Railroad Company, is that so?

A. No, sir, that was before he received his com-

mission.

Q. But after Lathrop had sent him out, after he

went out? A. Yes, sir.

Q'. Is it not a fact that Hasey went out there on

August 27, 1907, and supposed to have been sworn in

on September 1, 1907?
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A. I can't tell the date; I think it was several

days later.

Q. It wasn't three or four days?

A. Well, I think it was the third, somewheres

along there.

Q'. You recall Dickson went out there about three

days before Hasey and Dickson was there on the 24th

day of August ?

A. No, Dickson went out before the 20th of

August.

Q. At that time Judge Wickersham was holding

court at Valdez—you spoke of the court being in ses-

sion"?

A. The court, I think, had just adjourned, about

the time Dickson went out, either had adjourned or

was about to adjourn.

Q. What kind of a tent or dwelling did Hasey

have,—I presume you were out there several times

trying to prevent this trouble, which you say you

were notified was going to come ?

Mr. BROWN.—We object to that as argumenta-

tive.

Objection sustained.

Mr. RAY.—He said he had been warned.

The WITNESS.—I don't think I had been warned

exactly; I said it was the common talk around.

Q. I don't want to misquote you— You say you

at several times learned of attempts to get posses-

sion between the first and 20th of September?

A. No ; I said I heard several times of them' try-

ing to go on the grade; I don't believe I said they
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tried to get possession.

Q'. You were out there and saw Hasey ?

A. Yes, sir.

Q. And had several conversations with him?

A. Yes, sir.

Q. You sent a note out by Mr. Boryer, did you

not? A. Yes, sir.

Q. At the time you sent the rifles and ammuni-

tion? A. Yes, sir.

Q'. And in that note you said,
—"Hasey, all your

requests will be complied with," or words to that ef-

fect?

A. No, sir, I don't think I said that; that may be

the substance of it.

Q. '^ September 6, 1907. Ed Hasey. Dear Sir:

All of your requests will be looked after by me. The

bearer will consult you fully. Yours truly, George

0. Hazelet.
'

' Do you remember that letter ?

A. Yes, sir.

Q. Now, that letter refers—when it says, all of

your requests will be looked after by me—referred

particularly to the rifles that he had sent the letter to

you for?

A. No, it refers to several little things he asked to

have done.

Q. Don't you know that the United States Gov-

ernment is sufficiently able to furnish arms to any

deputy marshal commissioned by it, without appeal-

ing to a private corporation to furnish them,—rifles

and ammunition?
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Mr. BEOWN.—We object to that as argumenta-

tive.

Objection sustained.

Q. Did it ever occur to you that the United States

Government is fully able to give to any deputy mar-

shal all the arms that he needed to aid him in the

discharge of a lawful duty ?

Mr, BROWN.—We object to that as argumenta-

tive and calling for a conclusion.

Objection sustained.

To which ruling of the Court counsel for plaintiff

excepts—exception allowed.

Q. Mr. Hazelet, when Hasey sent this letter to

you requesting the rifles and ammunition, he after-

wards stated to you in conversation that he wanted

one rifle at each camp? A. Yes, sir.

Q. And the rounds of ammunition distributed at

each camp?

A. He didn't say anything about that; he said he

wanted four rifles and some ammunition.

Q. How were those rifles sent out?

A. Sent out the same as the goods ; the goods were

all going out in a wagon. Boryer went out the same

day.

Q. Boryer was an attorney for the Copper River

& Northwestern at that time ?

A. Yes, sir.

Q. The Copper River & Northwestern Railway?

A. Yes, sir.

Q. And is now an attorney of record in this case ?

A. I don't know, I haven't seen the record; I
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suppose he is.

Mr. EAY.—I presume that is admitted.

Mr. BROWN.—Yes, sir.

Q. On your trip out there was this barricade

erected? A. No, sir.

Q. It had not been erected at the time you were

there 1 A. No, sir.

Q. What was O'Neill's position?

A. Oi'Neill was general foreman.

Q. Was he in charge of Hasey?

A. He was in charge of the whole work in the

canyon. His duties were to go from one camp to an-

other and remain where he thought he was most

needed.

Q. Now, with reference to the trespass notice of

which you have spoken, you referred to Mr. E. C.

Hawkins and explained who he was ; that in conver-

sation about September 15, 1907, with O'Neill, Hasey

and Dickson, just after this trespass notice had been

posted, you say you told O 'Neill, Hasey and Dickson

to let only your own employees go upon the grade f

A. That was the instruction of Mr. Hawkins

prior to the posting of this trespass notice.

Q. That was the instruction which you communi-

cated to Mr. Hasey and Dickson and O'Neill'?

A. Yes, sir, to allow no one but employees on the

grade.

Q. Now, after Mr. Fish failed to get the inter-

view which you desired with Stevens, for the pur-

pose as you say of preventing trouble, I will ask you

whether or not you remember of sending any in-
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structions to Hasey ?

A. No more tlian I had given Mm,—we wanted

the grade protected.

Q. To be perfectly fair, I will ask you this ques-

tion: Did you on September 2, 1907, on a letter-head

of the Copper River & Northwestern Railway,

Valdez Office, write this letter: "Ed Hasey, Canyon.

Dear Sir: I expected to come out this afternoon but

find I cannot. I may get out to-night. Have tried

all day to get in touch and have a talk with Mr.

Stevens but have been unable to do so up to this time,

9 P. M. I feel that if he would meet me half way, we
could get along without any trouble out there. I

simply want to impress on you and Dickson to be

patient and not get excited. Take it cool, but I look

to you boys to protect our rights. The right of way

is ours until Congress declares otherwise and we are

wholly within our rights in protecting it. So stay by

the thing until I see you. Respectfully, G. C.

Haze/^." Do you remember that letter?

A. Yes, sir, I think I wrote that letter.

Q. On September 25th, after you heard of the

shooting, did you again write to Hasey?

A. I went down to telegraph and Captain Black

of the Signal Corps was going out and I wrote him a

note on a

—

Q. On a yellow blank? A. Yes, sir.

Q. Let me see if you recall this to be the lan-

guage: "Hasey. Have heard of the row, but don't

know anything for sure. Just wait until I can see

our attorney. We will look after everything. We
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are within our rights and intend to hold them. If I

don't get out this A. M. will send out. Hope no one

is hurt seriously. G. C. Hazelet." Do you remember

writing that letter?

A. I think that is about the language.

Q. Did you get the language*?

A. I understand it; that is about the language.

Q. So you did write to Hasey that you were

within your rights and intended to hold them; and is

it not a fact that Hasey as a deputy marshal was out

there for the purpose of preventing a trespass upon

that grade by the employees of the Alaska Home

Eailway Company or any other railroad which at-

tempted to get hold of that canyon 1

A. That was the object of having both deputies

there.

Q. And can you state the salary which you were

paymg to Hasey? A. $5.00 a day.

Q. You are sure it wasn't seven?

A. Yes, sir.

Q. Now, I understood—I don't want to misquote

you—that you said in your direct examination that

you gave Hasey instructions to protect the property

but that he must be careful and not to injure any-

body? A. Yes, sir.

Q. But when Hasey sent you a request for four

Winchester rifles and ammunition, you sent them in

compliance with his request.

A. Well, I had this conversation after I sent

them.

Q. After you sent them? A. Yes, sir.
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Q. Now, did you think it was necessary to warn

Hasey not to use those guns you sent out to him?

A. Well, I don't know just what thought was in

my mind; I didn't want anybody hurt there; I didn't

expect anybody hurt.

Q. You simply expected, Mr. Hazelet, to hold

that grade from the possession of the Alaska Home

Railway,—is that what you wish to say?

A. That was our intention; that was the instruc-

tions to me.

Q. Now, let us be fair to you— You had a duty

which you owed your employers, the protection of

their rights in Keystone Oanyon, is that not so?

A. That is right.

Q. And in following out that duty, you secured

the appointment or rather, you paid Hasey while he

was ^here as a deputy marshal, and instructed him to

protect that property, but not to injure anybody?

A. Yes, sir.

Q. And you regretted the occurrence of the in-

jury to these men as much as any man in Valdez?

A. Perhaps a great deal more.

Q. Did you go to see Phillips ?

Mr. BROWN.—^We object to that as incompetent,

irrelevant and immaterial.

By the COURT.—He may answer.

To which ruling of the Court counsel for defend-

ants except—exception allowed.

A. No, sir.

By the COURT.—^^The answer is admitted in view

of the witness's answer to the former question that
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he felt it more than any one else in Valdez.

Mr. RAY.—That is the reason I asked the ques-

tion. That's all.

Redirect Examination.

(By Mr. BROWN.)

Q. Did you know Mr. Phillips'? A. No, sir.

Q. Had you ever heard of him before?

A. Never heard of him; didn't know who was in-

jured. I sent a doctor out there as soon as I could

get him after the occurrence but I didn't know

whether it was the Home Railway men or my own

men.

Q. Did you have any reason for going to see Mr.

Phillips,—would you have any reason 1

A. Nothing more than simply a matter of

humanity.

Q. Now, you have been asked with reference to

increasing your force of men out there, about July,

1907—1 will ask you if you left Valdez to go into the

interior of Alaska in June or July, 1907?

A. I left in June.

Q. About what time? A. About the 20th.

Q. And where did you go to?

A. We had an eng-ineering party in near the

Bonanza Mine and we had a pack train at Valdez

that had to be taken to them with some supplies, and

I had instructions for them, and there was some min-

ing property in there that I wanted to look after; I

went to the Kennicott Mine.

Q. I will ask you if you about that time, when

you left Valdez, about June 20th, expected to receive
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any word from any of the officers of the Copper

River & Northwestern Railway? A. I did.

Q. Did you leave any word in Valdez about

bringing any cable or message that might come for

you during your absence? A, I did.

Q. Bid you ever receive that telegram?

A. Yes, I received that telegram on the Kusko-

lina River, in the interior.

Q. About what date?

A. About the 7th to the 10th of July,—a little

later than that possibly.

Q. The telegram is dated July 10th—I state that

to refresh your recollection.

A. I got back to Valdez—I came directly out—

I

got back to Valdez about the 23d, possibly it was the

15th or 19th.

Mr. BROWN.—The defendant offers this telegram

in evidence, exclusive of the cover, and asks to have

it marked Defendants' Exhibit #5.

Mr. RAY.—We object to it on the ground that it

is not proper redirect examination and without the

time limited by your Honor in the question asked by

plaintiff's counsel, being July 10th, and has nothing

to do with the issues in this case.

Mr. BROWN.—^I expect to show who John Rosene

is and his connection with this company. It is

proper redirect examination for the reason that it

was brought out on cross-examination over our ob-

jection—the matter of increasing the force of men
from about July 1st.

By the COURT.—The objection will be overruled.
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Q. Who is John Rosene mentioned in that tele-

gram *?

A. He was the president of the Copper River &

Northwestern Railway, the man who organized the

company.

Q. At that time was he, July 10, 1907?

A. I wouldn't be positive whether his term of of-

fice had expired or not.

Q. Was he still connected and associated with the

company? A. He was.

Mr. BROWN.—I ask to have this marked Defend-

ants' Exhibit #5.

(It is so marked.)

Mr. BROWN.—I will read it to the jury:

"Seattle, Washington, July 10, 1907.

Geo. Hazelet, Valdez. Arrange Deyo yourself to

meet Hawkins Valdez or Catalla as soon as possible

letter Clara. Rosene."

Q. I will ask jon, in explanation of this tele-

gram,—who is Mr. Deyo?

A. Mr. Deyo is our locating engineer, the man in

charge of the field parties in the interior.

Q. Was he in the interior at that time, when you

received this telegram? A. He was.

Q. Who brought in this telegram to you?

A. Oscar Fish.

Q. Who is the Hawkins referred to here in this

exhibit? A. Mr. E. C. Hawkins.

Q. Letter Clara,—what does that mean?

A. It means a letter of instructions or letter in

detail was for me on the Santa Clara. I said Pish
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brought that to me—Fish brought it as far as the

Copper River and. lost his horse and sent that mes-

sage on by the mail carrier that was coming on

through the country.

Q. How far on the other side of the Copper River

were you,—on the east side?

A. I was about 70 miles.

Q. You say you returned right away to Valdez'?

A. Yes, sir.

Q. And when did you arrive there ?

A. I arrived there about the 23d of July.

Q. Did you see Mr. Deyo in the interior about

this time"? A. Yes, sir.

Q. Did he come out with you?

A. Yes, sir, he came out; he followed me out; he

arrived in Valdez the next day after I did.

Q. When you returned to Valdez about the 23d of

July, had Mr. H. D. Reynolds been heard of in

Valdez, had he come there? A. No, sir.

Q. Had there anything ever been heard of the

Alaska Home Ry. % A. No, sir.

Q. Do you know about what time Reynolds did

arrive in Valdez from Seattle ?

A. No, I can't tell exactly, but it was some time

the latter part of July. Mr. Reynolds, I think, came

up on this same steamer with Mr. Hawkins. Haw-

kins got off at Katalla and Reynolds came on

through. It was general talk and general knowledge

that things were not as they should be at Katalla

and that the Copper River Road was coming back to

Valdez. It was known in Valdez about that message
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before I got out—for some reason the wires leaked.

Q. Did Mr. Hawkins, E. C. Hawkins, come to

Valdez later, pursuant to this advice ?

A. Yes, sir.

Q. And when was it he arrived there?

A. Williams got there on the 10th or 11th of

August from Katalla and brought a letter to me from

Mr. Hawkins and Hawkins did not come for about

two weeks, I think it was,—almost two weeks.

Q. You say Williams came up first from Katalla?

A. Williams came to Valdez with a letter from

Hawkins, instructing me that he couldn't arrive so

soon and for Williams to start in the work of going

over the terminal grounds, the work already accom-

plished and the harbor facilities, etc.

Q. That is Mr. Alfred Williams ?

A. Alfred Williams; he is at present the assistant

chief engineer of the Copper River & Northwestern

Railway.

Mr. BROWN.—That's all.

(By Mr. RAY.)

Q. The Copper River & Northwestern Railway is

now not running out of Valdez, is it?

A. No, sir.

Mr. BROWN.—We object as immaterial.

Objection sustained.

Witness excused.
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WILLIAM A. O'NEILL, called and sworn as a

witness in behalf of the defendants, testified as fol-

lows:

Direct Examination.

(By Mr. BROWN.)
Q. Where do yon reside?

A. Cordova at the present time.

Q. How long have you lived there?

A. About twelve years.

Q, What has been your occupation?

A. Mining and railroading.

Q. On the 25th of September, 1907, or during the

month of September, 1907, were you at Valdez ?

A. Yes, sir.

Q. What were you doing during that month?

A. I was general foreman for the Copper River

& Northwestern Railway Company.

Q. Where were you during the month of Septem-

bed? A. At Keystone Canyon.

Q. How far is that from Valdez?

A. I think it is between 12 and 13 miles, some-

where about that.

Q. Do 3^ou know Mr. H. D. Reynolds, the presi-

dent of the Alaska Home Railway Co. ?

A. Yes, sir.

Q. Do you know Blamey Stevens, the chief en-

gineer of that company? A. Yes, sir.

Q. I will ask you if you saw Mr. H. D. Reynolds

in Keystone Canyon on the rock grade of the Copper

River & Northwestern Railway in August, 1907 ?
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A. I did, yes.

Q. Can you fix the time, about?

A. No, I can't, very well; it was the early part of

August, I think.

Q. Who, if any one, was with him?

A. Well, there was Nelson was with him.

Q. Who was Nelson?

A. He was a contractor on the road afterwards;

and Mr. Hubbard, who used to be attorney for the

Yukon Railroad there in Valdez.

Q. Mr. Hubbard?

A. Yes, sir, and Mr. Cook.

Q. What did Mr. Cook do at that time, or later,

if you know ?

A. He was afterwards employed by the Alaska

Home Railway.

Q. Did you have any talk with Mr. Reynolds at

that time ? A. Yes, sir.

Q. With reference to the rights of your posses-

sion there ?

A. Yes, sir. He asked me if my name was 'Neill

and I told him it was ; he said, I want to go through

the canyon, I have arranged with Mr. Hazelet to

take over the grade ; so I thought it was all right and

let him go through.

Q. When you say, go through—how far could he

go on that rock grade?

A. Well, he could have gone up to the rock where

the coyote hole was in ; it would be probably 8 or 900

feet from where w^e were talking.

Q. How far would that be from the beginning of
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the grade,—the beginning of the rock grade of the

Copper River & Northwestern,—how far back in the

canyon from there ?

A. Well, I should judge it would be probably

3500 feet or somewhere thereabouts to the Yaldez

end.

Q. Was it possible to go through the canyon from

the water level, down through the lower part of the

canyon, at that time,—during the summer when the

water was running?

A. Not at that time, it was* not, no, sir.

Q. Why,—what was there to prevent it?

A. The river was high about that time and we

couldn't get across.

Q. And was there a sheer wall of rock at the inner

end of this grade, in the canyon? A. Yes, sir.

Q. Is that the rock you say the coyote hole was

driven in? A. Yes, sir.

Q. I will ask you if anyone, wanting to go

through Keystone Canyon from Yaldez, to the Wort-

man's Roadhouse, the other side of the canyon, or to

the summit, or to the interior, in September, 1907,

could have gone through Keystone Canyon at the

lower or water level ?

A. No, I don't think they could get across up

through the canyon, across from where we crossed

over, Camp 2. They would have to go over by way
of the summer trail, the Government trail.

Q. Where did that run?

A. That ran right up over the canyon, on the left-

hand side going up.
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Q. There was a Government trail going through

there ?

A. That is the way we used to bring our grub up

to Camp 1 or Camp 2 or 3.

Q. On the morning of September 25, 1907, was

there an}^ work done that could be done by workmen

equipped only with picks, shovels and mattocks, go-

ing in upon this rock gi'ade and going upon it in and

along and through Keystone Canyon, up this sheer

wall of rock,—until they came to thaf? Was there

any work that such men could do in there f

A. Yes, they could do some work of that kind.

Q. What could they do ?

A. Well, there was a slough of rock where they

started to work, they could tear it down and build

grade there.

Q. That is, using the grade that j^ou were in

charge of there ? A. Yes, sir.

Q. Could they have done any other kind of w^ork,

construct any other kind of grade, with such tools'?

A. Construct camp, something of that kind,

—

couldn't do any railroad work.

Q. Later when you say you saw H. D. Reynolds,

Nelson and Cook, what instructions did you have

with reference to allowing people to come upon that

rock work?

A. My instructions was not to let am^body

through there excepting they were w^orking for the

Copper River & Northwestern.

Q. When did you receive such instructions ?

A. I received them instructions along about in, I
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think it was in Jnl}^, some time,—June or July, I

wouldn't be certain.

Q. From whom? A. Mr. Hazelet.

Q. (By the COURT.) July, 1907?

A. Yes, sir.

Q. You say you allow^ed Reynolds to pass through

there on his report that he had arranged with Mr.

Hazelet to take over the grade? A. Yes, sir.

Q. You have fixed that time, have you, as some

time in August ?

A. Some time in August,—the early part of

August, I think.

Q. After that did you see any other of the officers

or employees of the Alaska Home Railway Co. up

there ? A. Yes, sir.

Q. Who?
A. Stevens and Mr. Jones, and there was another

man, his name was Read; I don't know what capacity

he was in.

Q. When was it you saw them up there?

A. That was in the early part of September, some

part of September.

Q. State under what circiunstances you saw

them,—relate the whole circumstance.

A. It was along about noon and our camp was

down on the flat, and when I came out of the camp

I heard somebody holler on the grade,—the grade

was a little ways from tlie camp, probably 75 or 100

feet, and I looked up and saw Hasey scuffling with

three men over there, so I went up to the grade and

then I recognized Stevens. We had a cut going
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througii from the camp towards up the canyon, prob-

ably four or five hundred feet long and we had a

trail going up from this cut, up around the cut and

going up, and you could cross over and get to the end

of the cut and down again to the grade. And Stevens

went up this trail and I started up the cut and heads

him off and we both of us came together there, and I

told him he couldn't go through there, and he said

he was going and I said, "You ain't"; so the both

of us scuffled there and we both of us rolled down

the cut on to the grade, and by that time, Hasey

came up and took him away.

Q. Was he the head of the Alaska Home Railway

Co., do you knowf A. Yes, sir.

Q. And you made him turn back, did you ?

A. Hasey made him turn back, yes, sir.

Q. Was there anyone present but you and Hasey ?

A. That is all, I think.

Q. Do you know William Cook*?

A. Yes, sir.

Q. He was there the first time, you say, with H.

D. Reynolds'? A. Yes, sir.

Q. Did you see him again up there about the 25th

of September?

A. No, I didn't see him afterwards.

Q. Do you know of any threats that were made by

Cook or any other of the officers of the Alaska Home
Railway Co. that they would come upon and take

this grade when they got ready "?

A. Only what Hasey had told us, that

—

Mr. RAY.—We object as hearsay.
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By tlie COUET.—I ^Yill sustain the objection as a

self-serving statement.

To which ruling of the Court counsel for defend-

ants except—exception allowed.

Q. Did you hear from any source that any at-

tempts were to be made, threatened to be made, by

the Alaska Home Railway Co. to come up there and

take the grade ? A. Yes, sir.

Q. How did you hear it?

A. I heard it from Dickson and from the team-

ster who used to haul the grub from Valdez up to

our camp.

Q. What did they say?

Mr. EAY.—We object.

Mr. BROWN.—I want to show that he communi-

cated this information to Hasey after he received it.

Objection overruled.

Mr. RAY.—We save an exception, on the ground

that this man is a general foreman, now testifying

on behalf of the Copper River & Northwestern Rail-

way Co.

Plaintiff's exception allowed.

Q. Did you hear any such threats which you

afterwards talked with or communicated to the de-

fendant Hasey? A. Yes, sir.

Q. Now state what those were.

A. Hasey and I were in the camp together and

Dickson had come in and he said he had just turned

back three men and he mentioned Cook,—I don't

know who the other two were ; and he said that Cook

told him that when he got ready to come and take
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that grade that he would bring a rope with him and

put it around his neck and throw him into the river.

That is what he told us Cook said.

Q. And you told that to Hasey^

A. Hasey was there listening to the conversation.

Q. Did you see any other officers or employees of

the Alaska Home Railway Co. there 1 Have you

fixed the date of that? Can you fix about the time

when this occurred?

A. I think that was somewhere in the early part

of September.

Q. Then after that and up to the 25th of Septem-

ber, were any other of the officers or employees of

the' Alaska Home Railway Co. upon your grade—
did they attempt to go through there?

A. Only Stevens, as I have mentioned before.

Q. The ones you have spoken of?

A. Yes, sir.

Q. Were you instructed to put any trespass no-

tices on this grade? A. Yes, sir.

Q. Did }^u do so ?

A. I did, yes, sir.

Q. How large were they ?

A. Well, they were—I think they were about

probably, ai30ut 8 or 9 inches wide and probably a

couple of feet long.

Q. Printed in large type? A. Yes, sir.

Q. Were any of those posted on this rock grade

and at the rock fill ?

A. There was one at the end of the rock grade

and there was another one on the trail that used to
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come up as you came up from Lowe Eiver and came
up this trail to get on the grade ; and there was one
right there on the grade, right there on a tree.

Q. This morning of September 25, 1907, how
many men were at work there under you for the Cop-
per River & Northwestern Ey. Co. ?

A. At what date ?

Q. The morning of September 25th, the date of
this trouble ?

A. Well, we had about 32 or 33 men at Camp 1
and I think we had somewhere about 12 at Camp 2,

and I think somewhere in the neighborhood of 27 in

Camp 3, 27 or 30, somewheres about that.

Q. Camp 1 is down near the mouth of the canyon ?

A. Yes, sir.

Q. On the morning of September 25th was your
attention attracted by anything? A. Yes sir.

Q. What was it ?

A. Along about 8 o'clock there was a man came
down and told me that McCormick wanted to see me
up where he was working.

Q. Where was that ?

A. He was working on a cut, about half a mile or
so from the telegraph station, on the right of way
of the Copper River & Northwestern Railway, and
he told me he wanted to see me up there, that there
was some trouble going to happen.

Q. Bid you go up there? A. Yes, sir.

Q. What occurred?

A. I went up there and while we were talking,
while I was going up there, these men kept coming up
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Lowe Kiver and going up towards Camp 6; tliat was

the Alaska Home Eailway camp at the end of the

grade. So when I got up to McCormick and talked

with him, Mr. Morrissey came up in a buggy, him and

another man,and said to me/'Is all you fellows going

to camp?" And I said, "No; what do you mean?

and he said, "You fellows work for the Copper

Biver r' and I said, "Yes," and he went off. And m

the meantime a man named Biggs came down and

told me, asked me, to come down.

Q. Who was Biggs'?

A. John Biggs was working for the Copper River

Company.

Q. Under you? A. Yes, sir.

Q. Where did he come from?

A. From towards camp. Camp No. 1.

Q Your camp at the mouth of the canyon?

A Yes, sir. And he told me the men were con-

gregating around there and they thought it was bet-

ter to bring the men down there.

Q. What men?

A. At Camp 6,—the Alaska Home Railway men.

Q. Where were they congregating?

A. They were congregating down by the grade,

at Camp 6, by the telegraph station.

Q. (By the COURT.) What date is this?

A. The morning of the 25th of September.

q' To get the matter clear so that the jury may

understand it, you refer to Camp 6 of the Alaska

Home Railway Co.? A. Yes, sir.

Q. I will ask you if this is just about, withm a
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few feet, 50 or 100 feet, from the beginning of this

rock work, what is called the rock fill, being the rock

carried out of the canyon, on the level ground—right

where it begins ?

A. Yes, sir, that is where it begins.

Q. State what further occurred.

A. He came down and said the men were congre-

gating down there and it would be a good idea to

bring the men down the grade. So I said, "All

right," I thought it would be a good idea, so I told

McCormick to leave the tools there and go on down

the grade ; so when I brought them down, I brought

them to the cut, the thorough cut, on the end of the

thorough cut, beyond the telegraph station, and I

placed them there.

Q. Was that in view of the Alaska Home Railway

people at that time ?

A. Yes, sir. And in the meantime I looked down

and see the Home Railway fellows coming up on the

grade.

Q. About how many would you say ?

A. Well, I should judge probably 150 or 175,

somewheres about that.

Q. TNHiat did you do then?

A. Then I went down. Before that I told the

fellows to stay right there and have a line across the

cut and not to use any violence of any kind, but to

let them throw them out of the way if they wanted to

and take the thing by force ; and in the meantime I

saw them coming up the grade and then I went down
there and I meets them just before we got into the
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cut, and I put my hands up like that (indicating) and

told them to stop, I had a few words to say, and some-

body hollered out, "Let's hear what he has got to

say." So I told them, '^Boys, keep out of there,

there are some United States Marshals in there and if

you go in there, you go at your own peril"; and they

hollered out, "Come on, it's only a bluif," and they

came right up, and I kept going backwards,—they

were coming too fast for me. And I got on the side

of themi and we went into the thorough cut, and at

that time, somebody hollers out, "Grar?. O'Neill," so

they grabbed me and brought me through the cut.

Q. Do 3^ou know" who it was grabbed you?

A. No, I only know one man and that was Mor-

rissey ; I didn 't know the balance of them.

Q. Did Morrissey hold anything in his hand, have

anything, when you first saw him*?

A. Morrissey had a pick handle,—I think it was

a pick handle.

Q. Did you see any other men with pick handles ?

A. Yes, sir, I saw several there wdth pick handles.

Q. Anybody you know by name?

A. A fellow named Parker.

Q. And how many did you see carrjdng pick

handles altogether, would you say?

A. Probably ten or twelve, somewheres about

that.

Q. Did you see Cook there?

A. No, sir, I didn't see Cook.

Q. Now, go on and state what occurred when

these men grabbed hold of you,—state what they did
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and what you did.

A. Well, they grabbed hold of me and threw me

down two or three times and while I was down, I

heard a shot fired, and they were hollering around

there, and then I heard another shot—I think it was

four shots in all. Before then most of the crowd kept

advancing with me, and at the end of the fourth shot

they all seemed to stampede back and when I got up,

I was at the end of the cut, leaning over the bank, on

the right-hand side. Then when I got up I looks

across and see a man lying on the opposite side from

me, on the opposite side of the cut, and I went over

there, and he ran his hand down and I noticed it and

I see the blood running down on the ground, and in

the meantime Stevens came up and says, "See what

you fellows have done," and I said, "It is too bad,

but," I said, "I think you are the cause of it."

Q. Did you see anything of Morrissey there *?

A. Not for a few minutes afterwards. I saw

Morrissey then and Morrissey wanted to know if I

would come down and talk the matter over with him,

and I told him I would, and when I got down to him,

he had a pick handle in one hand, and he said,

"O'Neill, will j^ou shake hands?" and I said, "Yes,"

and as I put my hand out, he raised the pick handle

and hit me with it and one of the men stood there and

told him to cut it out.

Q. Which man % A. One of our men.

Q. Do 3^ou know who that was?

A. Bert Case.

Q. Do you know where Case was during this
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trouble ? A. No, I do not.

Q. You didn't see him?

A. I didn't see him; no, sir.

Q. Do you know John Biggs *? You have spoken

of him before as being one of the men under you?

A. Yes, sir.

Q. Did you see him during this trouble ?

A. Not after the scuffle.

Q. Did you see him before the scuffle, coming

down towards you ?

A. No, sir, I didn't see him coming down towards

me; I didn't see him, only the tune he came up to the

cut.

Q. Your back was turned to the inner side of the

canyon,—you were looking out of the canyon—it was

down grade?

A. My back was turned when I was telling the

men to go back.

Q. Now, what was the appearance, the demeanor,

of this crowd of men ? What were they doing, were

they saying anything or making any noise?

A. They were yelling, Come on, come on, come

on to the canyon.

Q. Did you secany of them making any threaten-

ing,—do anything with the tools or pick handles they

held in their hands ? A. No, sir.

Q. Did you see McCormick or Eoss Paden during

this time ? A. No, sir, I did not.

Q. Your attention was pretty well occupied ?

A. Yes, sir.

Q. Did you forbid these men going in there ?



224 The Copper River etc. Ry. Co. et al.

(Testimony of William A. O'Neill.)

A. Yes, sir.

Q. State fully what you said to these men.

A. I told them that—I said, I would like to have

a few words with them. I told them to keep out of

there, that there were two United States Marshals

in there and they were armed ; if they came in there,

they went in at their own peril.

Q. Did you know what they were coming in there

for? A. To take the grade, I suppose.

Q. Was there any other jDurpose they could have

in coming in there? A. No, sir.

Q. If they wanted to go through Keystone Can-

yon, was it possible to go through that way?

A. It was possible to get through that way, yes,

sir.

Q. How?
A. By going over the Copper River grade.

Q. When they came to this sheer precipice or

point of rock you have spoken of, what would they

do?

A. We had a rope to get on there and a ladder

on the other side to get down on to the grade.

Q. What was the height of that ?

A. .75 or 80 feet, I presume.

Q. Do you know Edward C, Hasey?

A. Yes, sir.

Q. Did you give him any instructions at any time

to do any shooting or to use any force or violence ?

^. None whatever, no, sir.

Q. Do you know whether Mr. Biggs was attacked

bv these men or not?
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Mr. RAY.—We object; he has already answered

his back was turned towards where Biggs was.

By the COURT.—He may answer.

Q. Do you know whether he was or not?

A. Only by hearsay.

Q. You didn't see him with your own eyes?

A. No, sir.

Q. Do you know a man named Kenyon?

A. ,Yes, sir.

Q. What was he doing up there?

A. He was foreman of Camj) 6 for the Alaska

Home Railway.

Q. Did you see him there the day after this

trouble, the 26th of September ?

A. I think it was a day or so afterwards, not

more than two days, anyway.

Q. Was he there at that time, the 25th of Septem-

ber? A. With the Home Railway people?

Q. Yes.

A. He might have been there, I don't know.

Q. You didn't see him personally? A. No.

Q. Had you seen him before, there?

,A. Yes, I saw him there often.

Q. You knew he was an employee there?

A. Yes, sir.

Q. And was camped at this Camp 6 ?

A. Yes, sir.

Q. What, if anything, did he show you a day or

two after this ?

Mr. RAY.—We object; it is after the occurrence.

Mr. BROWN.— We have shown that here are a
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crowd of men acting concertedly together, conspir-

ing together. We expect to show now an admission

of one of them—this particular question is directed

to what was shown him, not what he said, and we

insist we have a right to the admission of this man
as heing one of these parties, rioters or conspirators,

engaged in this preconcerted action, in this attack

on the morning of the 25th of September.

Mr. BAY.—It has alwaj^s been the rule in all

criminal practice, and I presume it is the same in

ci\T.l practice, that before you can get in the declara-

tion of a co-conspirator, and before coimsel can claim

a conspiracy, he must prove the conspiracy, and

there has been nothing proven of that kind in this

case.

By the COURT.—That is a question for the jury,

from the different facts and circumstances that have

been shown, which preceded the advance into the

canyon, just what the understanding was.

Mr. RAY.—We wish to object, as an additional

ground, that any declaration made by any person

two days after this shooting to an employee of the

Copper River & Northwestern Railway and its gen-

eral foreman, is a self-serving declaration and conse-

quently absolutely not binding upon the plaintiff

Phillips in this case.

The jury having been excused until to-morrow

morning (August 20, 1910) at 10 o'clock:

Mr. BROWN.—The defendants now offer to

prove by the witness W. A. O 'Neill that on the 26th

or 27th of September, 1907, being a day or two
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after the shooting alleged to have occurred in Key-

stone Canyon, a man by the name of Kenyon, a fore-

man working for the Alaska Home Railway and

who was present and acting in conjunction with

Blamev Stevens, B. M. Morrissey and others of the

Alaska Home Railway employees, to the number of

about 175, took three or four sticks of giant powder,

together with caps and fuse, and accompamed by a

man named Phil Berail, left the camp of the Alaska

Home Railway people, about half-past 7 in the morn-

ing and just prior to their starting up this rock

grade of the Copper River & Northwestern Railway,

and that the purpose and object of the said Kenyon

was to carry such powder, caps and fuse and upon

a signal given by Stevens or some of the Alaska

Home Railway leaders, to light the fuse, attached to

a cap and giant powder, and throw it down upon the

defendant, Edward C. Hasey, immediately beneath

thepoint on the hill to which said Kenyon proceeded

;

that said Kenyon, accompanied by said Berail, did

proceed to a point immediately over where said

Hasey stood on the said rock grade below him, but

on arriving there, found that the men, under the

leadership of Stevens, Morrissey and others had ad-

vanced upon O'Neill, Hasey and others of the Cop-

per River & Northwestern and engaged in a conflict

with them and been driven back; that said Kenyon

thereupon placed said sticks of giant powder and

caps and fuse near the foot of a tree, at said point

on the hill immediately over where said Hasey was

located; that the said Kenyon, on the 26th or 2<th
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of September, told the witness W. A. O'Neill of this
and took him personally upon the hill where this
powder, caps and fuse were left and Mr. O'Neill took
the powder, caps and fuse and brought them down
with him and produced them in the court, on the
preliminary hearing which Hasey had in Valdez in
October, 1907.

"
'

After argument by counsel-
By the COURT.—I will give you a ruling in the

morning at 10 o'clock.

Whereupon, court adjourned until to-morrow
morning, August 20, 1910, at lOi o'clock.

Saturday, August 20 1910.

Morning Session.

By the COURT.-^Regarding the offer of testi-
mony made by the defendants regarding admissions
made by Kenyon an employee of the Alaska Home
Railway, the question is right on the ragged edge
between the class of evidence that would be ruled out
and that which is admissible; but rather than place
it on the ground stated, as part of the res gestae, I
am inclined to admit the evidence, if you can intro-
duce it, on the ground that there is evidence sufficient
to submit to the jury, at any rate, of the combination
alleged in the answer and there being evidence suffi-

cient to submit to the jury on that question,
there is not any evidence in the case that this
combination was entirely dissolved at the time the
plaintiff was hurt, or before these admissions were
made.

To which ruling of the Court counsel for plaintiff
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excepts—exception allowed.

W. A. O'NEILL, continuation of direct examina-

tion.

(By Mr. BROWN.)
The last question, to which objection has been

made, was read by the Reporter, as follows:

Q. What, if anything, did he show you a day or

two after this ? A. If he showed me anything "?

Q. Yes.

A. Yes, he showed me powder and fuse.

Q. Where was thaf?

A. It was up on top of the hill where Hasey was

underneath, about where Hasey 's position was in the

cut.

Q. How far would that be from Camp 6, where

the Alaska Home Railway employees were camped

on the morning of September 25th'?

A. I should judge it would be probably 6 or

700 feet, something like that.

Q. How did he come to show you this?

A. Why, he came do^vn to the camp, just about

noontime, as the bell rang for dinner. So I said,

"Mack, you had better wait and have dinner." He

said, "All right," and we went in and had dinner,

and when we came out he said to me, ''If those fel-

lows had stayed out, the Alaska Home fellow had

stayed out a little while longer, there would have

been nothing to it." I said, "What do you mean^'

He said, "I had things up there to spike the fellow

with the gun."

Q. Meaning who ?
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A. Meaning, I suppose, Hasey.

Mr. RAY.—We move to strike that answer.

Motion granted.

The WITNESS.—(Continuing.) He said, "If

you doubt it, you come up to-morrow with me and I

will show you where it is," and I said, "All right,"

and I went up next day. We went up, and he says

to me—he stood there a little w^hile and he says,
'

' Can

you locate where Hasey was?" And I said, "Yes,"

and I walked to the edge of the bank and looked

down, and I said, "I think it is right about here,"

and he turned there and looked and said, "The pow-

der is underneath that log there."

vMr. RAY.—We move to strike that out as hearsay.

Motion denied.

To which ruling of the Court counsel for plaintiff

excepts—exception allowed.

WITNESS.— (Continuing.) So he says, "If you

go right down over there, you will find some pow-

der, and," he sa3^s, "another place you will find some

fuse," and so I put my hand down there and kinder

pushed the grass around and found two large sticks

of powder; a little ways from there, probably three

or four feet, he said, "I think you will find a fuse

there," and I looked around and found four pieces

of fuse, with caps on the end of them.

Q. How long were the pieces of fuse?

A. I think about 6 inches long, about 6 or 7 inches

long.

Q. Did Kenyon say whether or not anyone was

with him ?
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A. Well, I kinder think he did say that there was

somebody with him up there, but I didn't know at

that time who it was, until afterwards.

Q. Did you learn subsequently whether anyone

was with him, when he took the stuff up there?

A. Yes, sir.

Q. Who was it 1 A. A man named BeraiL

Q. Do you know where Berail is 1

A. No, only what I was told this summer.

Q. Have you made any effort to find him?

Mr. EAY.—We object to that.

^y the COURT.—He may answer.

To which ruling of the Court counsel for plaintiff

excepts—exception allowed.

A. Have we tried to find Derail this summer ?

Q^ Yes—I mean in the spring?

A. Last spring, yes, sir; we tried to find him on

that other case of Hasey's.

Q. Do you know if he was present and testified

as a witness in the first trial against Hasey ?

A. Yes, sir.

Q. Were you able to find him for a witness in the

second trial ?

Mr. RAY.—We object.

By the COURT.—I think you have gone far

enough.

Q. What did you do with this powder, caps and

fuse?

A. We took it over to the camp and the next day,

I think it was the next day, I took it to town, to Val-

dez.
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Q. What did you do with it ?

A. I turned it over, then, to Mr. Hazelet at his

office there and then on the preliminary hearing, why
I took it over to the courthouse.

Q. Was it turned in, in charge of the marshal?
A. Yes, sir.

Q. You knew about where Hasey was standing
on the morning of the 25th of September when the
shots were fired? A. Yes, sir.

Q. I will ask you how this powder and caps and
fuse were placed where you found them with refer-
ence to where he stood—just describe the hill and the
territory.

A. Well, Hasey was down in the cut and up on
top of the bank, and just right opposite the bank,
about 20 feet, I should judge, the powder was, under
a log there.

Q. Now, Mr. O'Neill, please describe—I am not
sure whether I asked you to describe fully the
appearance and demeanor of the Alaska Home RaH-
way men as they came up on the grade, on this morn-
ing?

Mr. RAY.—We object as repetition.

By the COURT.—He may answer.

A. I should think they were quite noisy coming
in and continued so until it was over.

Q. You stated that you held up your hands and
warned them back, I believe . A. Yes, sir.

Q. State in what manner you did that; whether
in a quiet ordinary tone, or otherwise .

,A. I hollered to them as loud as I could to keep
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back, not to go in there ; if they did go in there, they

went in at their own peril; the marshals were in

there.

Q. You mean as loud as you could call out ?

A. Yes, sir.

Q. Did you hear Mr. Biggs say anything, or call

out? A. No, sir.

Q. (Were you up there on this rock grade at work

after the 25th of September *? A. Yes, sir.

Q. You continued there, did you?

A. Yes, sir.

.Q. Do you know of any work being done by the

Alaska Home Railway up on this rock grade ?

A. Yes, sir.

Q. State what that was .

A. Well, where the coyote hole is in there, where

the rock comes out over the grade,—our work was

within probably 150 feet of the coyote hole, and they

started in right at the end of our work there.

Q. And what did they do ?

A. They were putting in the grade there.

Q. Was that earth or rock?

A. It was the slough rock that came down off the

slide.

Q. Was that the extension or continuation of your

work? A. Yes, sir.

Q. When you speak of the coyote holes do you

mean this sheer rock that rose up 80 feet or so to the

right of the river ? A. Yes, sir.

,Q. Do you know the plaintiff, John Phillips ?

A. Yes, sir.
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Q. Did you know liim at that time, on tlie morn-

ing of September 25tli? A. No, sir.

Q. I will ask you if you saw the plaintiff Phillips

at work at Cordova, about October or November,

1908?

A. Yes, he was working for the Power Company.

Q. Did you see him at work there %

A. Yes, sir.

Q. You knew who he was, then, did you?

A. ,Yes, sir, I knew who he was then.

Q. Had you seen him as a witness in the first

Hasey trial? A. Yes, sir.

Q. Now, state what his appearance was when you

saw him working there in October or November,

1908, with reference to showing any signs of lame-

ness .

A. He didn't appear to me so. He was working

for the Power Company digging trenches, from the

water main to the curb, in Cordova, and after he

got through with that, he came to work there with

me.

Q. How long did he work for you ?

A. I think he worked about half a day,—

I

couldn't be sure; I think about half a day.

Q. How did he come to work for you?

A. Ross Paden sent him over to me. We were

short of men on our work and I told Ross Paden

—

he was about through on his work—I told him if he

had any good men to send them over to me and he

sent over Phillips.

Q. What work was he doing then, under you ?
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A. He was doing laboring work.

Q. You say you saw Phillips in Juneau about

April, 1908, the first Hasey trial ? A. Yes, sir.

Q. Did you hear him talk any there"?

A. No, sir.

Q. Do you know whether or not he talked Eng-

lish at that time, as well as he does now I

A. I never had much talk with him; I couldn't

tell you whether he did or not.

Q. Now you say he worked for you about half a

day? A. I think so, yes, about half a day.

Q. How did he come to quit?

A. I kinder missed him; the next day he didn't

show up and I think two or three days after that I

met him and asked him what was the matter with

him and he said he bought some coal and took it out

to the cabin and he got suffocated with the gas, and

he said he was sick, and I didn't see him afterwards.

Q. Did he make any complaint about his leg or

give any other cause except that?

A. No, that is what he told me.

Q. Did he come back to work any more?

A. No, sir.

That is all.

Cross-examination.

(By Mr. RAY.)

Q. You were employed by the Copper River

& Northwestern Railway Company in 1906?

A. I think I was, yes, sir.

Q. ,And were you in the year 1907?

A. Yes, sir.
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Q. The year 1908? A. Yes, sir.

Q. And the year 1909?

A. I think I was with the Power Company in
1909.

Q. Of which Mr. Hazelet was manager ?

A. Yes, sir.

Q. And this year, 1910, you are still with the
company? A. Yes, sir.

Q. Up to this time you are an employee of the
company? A. Yes, sir.

Q. Are you an employee of the Power Company
or the Eailroad Company at this time?

A. I am employed by the Katalla Company.
Q. The Katalla Company is the construction

company of the Copper River & Northwestern Rail-
way, doing the construction work there for the rail-

road ?

A. Well, I think there are two different com-
panies there; I think the construction part of it is

under the Copper River & Northwestern.

Q. Has Mr. Hazelet anything to do with the
Katalla Company ? A. No, I don 't think so.

Q. Mr. Hawkins? A. Yes, sir.

Q. Mr. Hawkins also was the general agent in
charge of the Copper River & Northwestern Railway
in 1907. A. Yes, sir.

Q. He was the man that gave Hazelet orders, and
Hazelet gave orders to you that he had received from
Hawkins, who was in charge.

A. I think so.

Q. You were a general foreman in 1907 and on
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September 25tli ? A. Yes, sir.

Q. Now, when did you go to work in Keystone

Canyon in 1907?

A. I think I went to work somewhere about May.

Q. How many men did you have then ?

Mr. BROWN.—We object to that as incompetent,

irrelevant and immaterial, as too remote.

By the COURT.—He may answer.

To which ruling of the Court counsel for defend-

ants except—exception allowed.

A. It is so far back I don't know; we had some

men.

Q. How many men did you have about the first

of August?

A. Now, I wouldn't say, the first of August, but

some time in August, the early part of August, I

think there were ten or twelve,—somewhere about

that; I wouldn't be sure.

A. About the 10th or 12th of August you had ten

or twelve men there? A. Yes, sir.

Q. On the 25th of Sej)tember how many men did

you have?

A. Well, we had somewhere in the neighborhood

of 80 men or 82 ; that is, in the three camps.

Q. Do you remember that you had 65 men with

you ? A. Where ?

Q. Under your immediate charge, in the canyon ?

A. I think more than that, in September.

Q. After September 25th you say the Home Rail-

way people came into the canyon and did some work

up there, went by the thorough cut and did some work
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in there that you have described,—after September

25th I A. Yes, sir.

Q. Mr. Brown has asked you about a sheer wall

of rock several times ; I will ask you if that sheer wall

of rock is not something like a mile from the entrance

to this thorough cut, where the tragedy took place ?

A. 'Something like that.

Q. How long did you say this thorough cut was

—

6 or 700 feet, where the tragedy took place?

A. No.

Q. About how long is that?

A. That thorough cut is probably about 150 feet

or 200.

Q. About how wide ?

A. About 15 or 16 feet wide.

Q. 15 or 16 feet wide and about 200 feet long.

A. Something like that.

Q. That is the thorough cut?

A. That is the thorough cut.

Q. How far from the further end or the westward

end of the thorough cut was Hasey's breastworks?

A. That is the upper part?

Q. Yes. A. Toward the canyon ?

Q. Yes.

A. I should judge it was 150 feet or somewhere

thereabouts.

Q. You wouldn't say it was about 210 feet?

A. No, I wouldn't say.

Q. When was that barricade erected?

A. I think it was sometime in September.

Q. About three or four days previous to Septem-
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ber 25til, wasn't it?

A. It may be about that time.

Q. Now, you let Hasey have two or three men to

assist in the construction of that barricade?

A. Yes, sir.

Q. And you knew it was built?

A. Yes, sir.

Q. On the morning of the 25th you knew it was

there? A. Yes, sir.

Q. Now^, when you went down and met Mr. Mc-

Cormick,—wasn't it he that came to you first on the

morning of the 25th ? I may have got this wrong

—

On the morning of the 25th Biggs came down and had

some conversation with you ?

A. Yes, sir; that's the time I was talking with

McCormick.

Q. That is the same time you were talking with

McCormick? A. Yes, sir.

Q. Biggs was a private detective and also watch-

man on this grade? A. He was watchman.

Q. Atod he lived in the guard tent, so-called, with

Hasey, did he not ?

A. No, he didn't live there.

Q. He lived in this guard tent ?

A. There wasn't anybody lived there.

Q. Where was the guard tent placed, where was it

located ?

A. It was right opposite the barricade.

Q. It was right opposite the barricade—that is,

it was through the thorough cut and about 200 feet

—

you said 160 feet, I believe?
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A. No, I didn't say.

Q. I mean that the barricade was 160 feet from

the further end of the thorough cut?

A. I said probably 150 feet, something like that ; I

never measured it.

Q. Now, with reference to the barricade, where

was this guard tent ?

A. It was just right opposite. The barricade

comes in from the upper wall or the side of the cut

and extended from the upper wall out towards the

middle of the grade, and the tent was right on the

river side.

Q. The barricade was on the wall side, the left-

hand side going through? A. Yes, sir.

Q. And the guard tent on the right-hand side go-

ing through ? A. Yes, sir.

Q. Now, you had heard many reports with refer-

ence to expected trouble during September?

A. Yes, sir.

Q. And you were also present at the time of

Hasey's trouble with Stevens and Read and Jones?

A. Yes, sir.

Q. And that time didn't Stevens say to Hasey, If

I am trespassing upon your property, why don't you

arrest me ? A. I think he did.

Q. Did Hasey then say that he was a deputy mar-

shal? A. Yes, sir.

Q. And Stevens in reply to that says, If I am a

trespasser, why don 't you arrest me ?

A. Something to that effect.

Q. You were the general foreman in charge out
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there at this time? A. Yes, sir.

Q. Aiid you knew that there was a United States

Commissioner in Valdez, did you not?

A. I thought so, yes, sir.

Q.' And you knew who the gentleman was?

A. In Valdez?

Q. Yes. A. No, I don't think so.

Q. You knew since that time?

A. Yes, sir.

Q. If these men came out there and trespassed

on this grade, why didn't you go down and make a

complaint against them, in the Commissioner's

Court?

Mr. BROWN.—We object as incompetent, irrele-

vant and immaterial.

Objection sustained.

Q. Then you heard after that several rumors of

expected trouble— Did you go to the United States

Commissioner and seek to secure any processes put-

ting any person under bonds to keep the peace toward

yourself or any of your employees ?

Mr. BROWN.—We object.

Objection overruled.

A. No, I didn't go to him.

Q. About this time you say H. D. RejTiolds, Nel-

son, the former District Attorney Hubbard and Mr.

Cook came out there; and did you state to them at

that time—I want to be fair with you, I have this

:

that you received instructions to let no one upon the

grade except those working for the Copper River &

Northwestern : Now, were these instructions received
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about this time that these gentlemen came out there

to look over the grade or go upon the grade,—this

time you have referred to ?

A. I wouldn't say as to that, whether I got in-

structions before that or not, but I kinder think I did.

Q. About the time that these men came out there

you received these instructions, to let no person other

than a Copper Eiver employee over the grade or

through the cut? A. Yes.

Q. You had a scuffle with,—^was it you or Hasey

had the scuffle with Stevens ? A. Me.

Q. And then Stevens made the request that he be

arrested if he was doing am^thing wrong?

A. Yes.

Q. In this guard tent was where you kept the

rifles, where Hasey kept the rifles ?

A. I couldn't say.

Q. At the time that Hasey built this barricade,

do you remember the men that you let Hasey have?

A. I remember one man.

Q. What was his name? A. Anderson.

Q. What other work did Hasey do as a foreman

for the Copper Eiver & Northwestern Eailway

?

A. Well, he came up there and we only had then

Camp 1 going, and Camp 2 and 3 wasn 't going at that

time : so he came up and prepared Camp 2 for to get

to work up there and I let him have the material

there, the grub and stuff and cooking utensils, to

take up to Camp 2.

Q. You heard Mr. Hazelet testify yesterday ?

A. Yes, sir.
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Q. Shortly after tliis camp was established Hasey

got a commission, so-called, as deputy marshal'?

A. I don't know when he did get the commission.

Q. And Hasey was under your orders or Haze-

let's orders? A. He wasn't under my orders.

Q. Did you give him any instructions at all?

A. No, sir. The only talk we had was to get the

stuff ready; he said Mr. Hazelet sent him up there

to open Camp 2 and I got him the stuff ready.

Q. Then after that, you, as general foreman,

gave Hasey no instructions; he received his instmc-

tions from Hazelet?

A. I don't know where he got them from,—he

didn't get them from me.

Q. Do you remember Mr. Boryer coming out

there? A. Yes, sir.

Q. Do you remember about the time the rifles and

ammunition were received by Hasey?

A. I remember about that time.

q'. Could you say that was about the time Boryer

came out? A. I couldn't say.

Q. Do you know whether or not the barricade was

being constructed at that time, when Mr. Boryer was

out there? A. I don't think it was.

Q Do you remember of being present at a conver-

sation between yourself, Hasey, Boryer and Mr.

Hazelet, at the time Anderson was erecting this barri-

cade? A. No, sir.

Q. Do you remember being present at a conver-

sation between yourself, Hasey and Hazelet, at the

time Anderson and Hasey were building this barn-
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cade ? A. 'No, sir.

Q. On the morning of September 25tli you put

these men, as you say, down at the entrance to the

thorough cut, your employees? A. Yes, sir.

Q. And about how many of them ?

A. Well, there was about 32 or 33 men, all told.

Q. These men were men you had working on the

grade? A. Yes, sir.

Q. And you brought them down there, in a posi-

tion between the Alaska Home Railway men and the

entrance to the thorough cut?

A. At the end of the thorough cut.

Q. And as the Alaska Home men came along, you

lined them up on each side, was that it ?

A. Across the cut.

Q. And did you know Ross Paden ?

A. Yes, sir.

Q. Did you see the Alaska Home men stop and

shake hands with him, any of them ? A. No.

Q. Did you see any trouble or scuffle between the

Alaska Home men and your men at that time?

A. No.

Q. Then as the Alaska Home men came by these

men,—were the Alaska Home men coming rapidly, a

pretty good jog? A. Yes.

Q. Were they running?

A. No, I don't think they were running; the}^

were coming a pretty stiff gait.

Q. The}- were coming much more rapidly than

a man usually walks ? A. Yes, sir.

Q. Did you know Mr. Hurlburt?
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A. Yes, sir.

Q. Do you remember Hurlburt having his transit

with him f A. No.

Q. These men came up to where you were, or

rather you went down towards them. How far down

towards the entrance to the thorough cut did you

get?

A. I don't think I went very far, probably 75

feet, something like that. '

Q. These men were advancing so rapidly you

didn't get a chance to get there?

A. These men were coming in and I met them.

Q. What time, previous to that, had you seen

Hasey?

A. I think I saw Hasey and Biggs and Dickson,

if I remember right, on my w^ay up to where McCor-

mick was. They were standing on the grade, close

to the Alaska Home Railway camp.

Q. That is, at the time this meeting which you

have described in your direct examination was going

on, this man Hasey and Dickson and Biggs were

down near this end of the thorough cut, where they

could see what was going on?

A. Yes, sir.

Q. And where next did you see Hasey,—do you

know what Hasey did? A. No.

Q. You didn't then again see him?

A. I didn't see him again until after it was over.

Q. You didn't pass him when you came down with

McCormick; j^ou didn't pass Hasey going back to the

guard tent and the breastworks? A. No.
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Q. You met these men who were coming so

rapidly and swiftly and said, "Go back," as loud as

you could, "you are trespassers; you come in here at

your peril." That is what you said to them. That

as they came along, some surrounded you and you

were walking backwards all the time, but these men
were walking so very swiftly that, of course, they

got ahead of you, you walking backwards; so that

while you were walking backwards, you were still

protesting and trying to get these men to stay out of

there, were you not ? A. Yes, sir.

Q. You knew what barricade was up there?

A. Yes, sir.

Q. You knew what it was for ?

A. Well, no, I don't know what it was for ; in fact,

in the first place, I didn't think the barricade was

good for anj^thing.

Q. That is your answer?

A. That is the way I looked at it.

Q. It wasn't a part of the railroad grade, was it?

A. No, sir, it wasn't a part of the railroad grade.

Q. As you went along in this crowd, you were

seized? A. Yes.

Q. Some persons grabbed you?

A. Yes, sir.

Q. And you struggled with them?

A. Yes, sir.

Q. And you were thrown down in the course of

this struggle with these men,—you were throTsm down

three or four times ? A. Yes, sir.

Q. And then you got up and started to get out of
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the canyon'? That is, you started to get out of

the thorough cut?

A. I got up after the thing was over.

Q. And while you were struggling with these men,

after you were thrown down these three or four times,

—after each time you were thrown down, you got up

on your feet?

A. I couldn't very well get up on my feet, they

had me down.

Q. About what point of this thorough cut were

you first taken hold of, seized?

A. Well, I should judge it was pretty well up in

the cut.

Q. That is, about 50 feet through the cut, about

half way.

A. Well, probably, yes, somewhere about that.^

Q. You stated that this thorough cut, that is,

where there are rocks on both sides, was about 100

feet?

A. 150 feet, somewhere thereabouts,—you mean

the length of the cut?

Q. I mean from the point where you were seized

to the end of the thorough cut?

A. Probably somewhere,—100 feet or somewhere

thereabouts; I couldn't tell very well.

Q. While you were seized and were strugglmg

with these men,-I think you named one or two of

them,—you named Morrissey, did you?

A. Morrissey and Parker.

Q. You heard a shot fired?

A. I heard a shot fired, yes.
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Q. At the time you were first seized, you were

still protesting against tlie men entering this canyon

and your back was toward the barricade %

A. No
;
you see they came into the cut and then I

got in on the side of them and when we got into the

cut some distance, ihej grabbed hold of me.

Q. That is, you got in on the right-hand side; you

were going in toward the wall, on the right-hand

side? A. Yes, sir.

Q. And did you start to come out from the canyon

in the direction that the Alaska Home men were

coming from?'

A. No, they carried me up through to the end of

the cut.

Q. How many men do you think had got by, by

you, before you stopped walking backwards and got

thrown on the side of the cut ?

A. I couldn't tell.

Q. They were walking rapidly and you were

walking rapidly,—would you say there were forty or

fifty men between you and the barricade?

A. I couldn't say how many men.

Q. After you were seized you say you heard this

shot fired? A. Yes, sir.

Q. And then you heard another shot?

A. Yes.

Q. And then did you hear any more shots?

A. I think I heard four in all.

Q. And while the shooting was going on, you

were in the hands of these men, on the right-hand

side and were struggling with them?
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A. Yes, sir.

Q. Now, when the shooting was all over,—about

how long do you think elapsed between the time of

the first shot and the last shot^ Just give the jury

some idea.

A. I couldn't tell very well, on account of the ex-

citement and rushing of things around there; it is a

hard matter for a fellow to estimate the amount in

time.

Q. Can you give some general idea of it?

A. The whole thing only lasted a few minutes.

Q. A few minutes? A. The whole thing.

Q. After these shots were fired, you noticed on

the left-hand side, facing Hasey, a man lying there

wounded ?

A. That is, after the thing was over.

Q'. You said that the men stampeded about the

third shot, did you not?

A. I didn't hear any more after the fourth shot;

they had gone at that time, when the fourth shot was

fired.

Q. About how many men were in that cut at the

time the shooting commenced, men of the Alaska

Home Railway?

A. I couldn't tell you that.

Q. 100 or 150?

A. There might be that amount.

Q. They were in this cut, about 16 feet wide and

150 ft. long? A. 150 or thereabouts.

Q, And after the shooting was over, you looked

around and the cut was clear, with the exception of
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the wounded men h^ng there? A. Yes, sir.

Q. Did 5^ou see any of the employees of the

Alaska Home Railway taking out these wounded

men?

A. Yes, I think I did; I was the first there.

When I got up, when I turned over and looked over

there I saw this man, lying on the opposite side of

me, and I went over there to him, and as I went over

he put his hand down and I looked down and saw

blood and then I realized he was shot. And in the

meantime, while I was standing there, Stevens came

up.

Q. And Stevens and you helped get this man out

of the cut?

A. Stevens had some more men come up from the

Alaska Home Company and take him out.

Q. About how many times were you thrown to

the ground during this struggle through this 100

feet? A. Three or four times.

Q. And of course you were trying to prevent be-

ing thrown?

A. I was trying to get up, yes, sir.

Q. You were trying to get out of the cut?

A. I was, yes, sir.

Q. You made some remarks at the time of this

struggle about your desire to get out of that cut,

didn't you? A. I don't know that I did.

Q. Do you remember that you did not? You
were excited and other people were excited?

A. A fellow under those circumstances would be

excited.
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Q. You knew what was coming ?

A. No, I did not.

Q. Yet you were very anxious to get out of the

cut?

A. Well, when a bunch of them got hold of you

that way, I should think you would be anxious to get

out; I know I would.

Q. Did you hear somebody say, "Grab O'Neill, he

is going to touch o& a fuse '

' ?

A. I kinder think I did hear something like that.

Q. And was that after somebody had giyen wnrn-

ino- that you were about to touch off some dynamite

that you were grabbed by Morrissev and Parker and

these men you have named? You said it was before

the first shot was fired ?

A. I was grabbed before any shot was fired at all.

Q. About how lono- before?

A. I couldn't tell voit how lone before.

0. Do vou remember skiving testimony at the r)re-

Wmm^T^^ f^x^rniriation in Y.^ldez;, in October, IQCT?

A. Yes, sir.

Q. And in response to a question as to when you

were seized by these men, you stated that after the

second shot was fired, you were grabbed?

A. It is not true.

Q. Do you remember making that statement?

A. No, sir.

Q. Do you remember being asked on the witness-

stand at Juneau on Tuesday, the 23d day of Febru-

ary, the same question? A. Yes, sir.

Mr. BROWN.—Wliat year?
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Mr. RAY.—1909 —the last trial.

Q. And do you remember at that time of having

read to yon from a transcript, what purported to be

your testimony given at the preliminary examina-

tion, with that statement in it?

A. I don't know what you would call it; you

asked me the question, I think.

Q. And you made the same answer ,you have

made now?

A. You had a book in your hand all the time and

I don't know what you were reading it from.

Q. And you made the same answer you have

now? A. Yes, sir.

Q. So that, during the time these swiftly moving

men went 100 feet, you were thrown to the ground

four times, and while struggling mth them, were

carried a distance by these men of 100 to 150 feet,

and during that time four shots had been fired in fifty

seconds--is that so? A. I don't think it is.

Q. On the night of September 24th, did a man
named Kenyon see you up there on that grade?

A. No, sir.

Q. Did you meet Kenyon on the grade up there

the night of September 24th?

A. No, sir, not as I remember.

Q. That is as strong as you want to put it?

A. I know I didn't have any talk with him up to

the day before the 25th. He came in on the 24th ; I

don't think I ever saw Kenyon that day; I had seen

him previous to that time.

Q. Previous to that time Kenyon had been in
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your employ, under you, or in the employ of the Rail-

road Company alone ?

A. No, sir, the Home Railway.

Q. But you knew Kenyon and had some con-

versation with him previous to September 24th ?

A. Yes, sir.

Q. Did you meet a man with a lantern on the

grade on the night of September 24th'?

A. No, sir.

Q. Do you know whether Hasey met a man with

a lantern there? A. I couldn't say.

Q. Do you know whether Hasey met Kenyon

there or not ? A. No, sir.

Q. Now coming back to the breastworks or barri-

cade : It was composed of flat rocks—what they call

flat rocks—and about how high were the rocks would

you say?

A. I should judge they were about three feet high.

Q. That is, to a point about the middle of the

body? A. Yes, sir.

Q. On top of these rocks, in one comer, were

some small railroad ties; what do you call that kind

of ties? A. That's right.

Q. Is there a particular name for this kind of

small ties ?

A. No, we use those small ties for dump cars.

Q. And the dump car runs upon what sized rail?

A. A 30 pound rail, sometimes 18 pounds.

Q. About how long are these ties?

A. About three feet.

Q. About how high would that make the corner
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of the barricade where the ties were placed?

A. I, I didii 't see any ties there, not at that time.

Q. You did subsequently? A. Yes, sir.

Q. The last time you saw the barricade before the

shooting, there was no ties on it ? A. No.

Q. But afterwards you found there were ties on

it? A. I saw ties on it afterwards, yes, sir.

Q. Those ties would just about build up the

breastworks or barricade, so that a man's shoulder

and head only would be exposed?

A. Not the amount of ties I saw on there, no.

Q. You w^ere present yesterday when Cavana

gave his testimony? A. Yes, sir.

Q. You heard what Cavana said about the com-

pany rifles? A. Yes, sir.

Q. You remember that occurrence, of the con-

versation, when they came out there?

A. Yes, sir.

Q. At the time of your giving testimony on the

first trial of the Hasey case at Juneau, in 1908, you

were still in the employ of the Copper River & North-

western Railway?

A. No, I was in the employ of the Townsite Com-

pany. Let me see, 1908^—I was in the employ of the

Railroad Company.

Q. And as such emploj^ee were receiving your

pay as such, while you were there as a witness?

A. Yes, sir.

Q. Now, in 1900, at the time of the second trial

of the Hasey case, were you then still receiving pay
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as an employee of the Copper River & Northwestern

Railway 1

A. I got my witness fees from the Railroad Com-

pany.

Q. And you also got your time, did you not?

A. No, sir.

Q. Didn't you so testify?

A. I don't know what you call it; they paid me
so much per day.

Q. You testified about employing Phillips before,

did you not? A. Yes, sir.

Q. Now you knew at that time that Phillips was

a witness in the Hasey case? A. Yes, sir.

Q. Knew he was one of the men that was shot ?

A. Yes, sir.

Q. And this Ross Paden, who has been the man
mentioned here,—you heard Patten's testimony and

Garster's testimon}^, did you? A. Yes, sir.

Q. You heard them say they shook hands with

Ross Paden? A. Yes, sir.

Q. Is this the same Ross Paden?

A. Yes, sir.

Q. He is the man that has also been in Juneau a

couple of times with you to give testimony?

A. Yes.

Q. So that Paden knew also that Phillips was a

Government witness? A. I suppose he did.

Q. And that he had been injured by a shot from

Hasey 's gun, the same as you did?

A. Yes, sir.

Q. And you employed him as you say for half a
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day, yourself, personally*? A. Yes, sir.

Q. And that by reason of John's getting some

coal and gas, he quit work and never came back for

his pay for that half day"?

A. That is what he told me.

Q. Tliis talk you had with Kenyon took place on

the 28th or 29th of September, as you place it?

Mr. BROWN.—We object to counsel misstating

testimony at various times.

By the COURT.—^He may answer, although it is

not a statement of the testimony.

A. As I recall it

—

Q. Is that correct?

A. No, sir, that is not correct.

Q. When did it take place ?

A. I should judge about the 27th.

Q. So that it was on the 28th or 29th that you

went up there to where you found this dynamite ?

A. About the 28th.

Q. So that it was at least three daj^s after the

25th? A. Yes, sir.

Q. More than 72 hours after this matter had

transpired in Keystone Canyon? A. Yes, sir.

Q. This man Kenyon made the statement which

3^ou have testified to here now? A. Yes, sir.

Q. And in company with Kenyon you went to

this place which he pointed out and got the djmamite

that was planted there?

A. Tliere were two of us went up, that is, there

were three of us all told went up,—but Kenyon
didn't want McCormick to come along; he wanted
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me to go with liim personally.

Q ,So that this man Kenyon told you that it was

his plan-by the way, what did yon say the length

of this fuse was^ You found some fuse there; how

long did you say that was^ A. 6 or 7 inches.

Q. So that Kenyon told you that it was his pl|^ to

dislodge the man with the rifle '? A. Yes.

Q So that Kehyon knew there was a man up

there, armed with a rifle, to repel trespassers?

A. I suppose he did, yes, sir.

Q And Kenyon advised you of his intention of

exploding this d>mamite. Now, Mr. O'Neill, didn't

he sav that it was for the purpose-and haven't you

testified previously-that it was for the purpose of

scaring Hasey'? A. No, sir.

q. You haven't so testified at any time?

A. At any time, no, sir.

Q. I will ask you if, on Tuesday, the 23d day of

February, 1909, you were a witness in the case of the

United States against Edward C. Hasey in the Dis-

trict Court for the First Division, Territory of Al-

aska, at Juneau, and upon the stand, on that date, in

response to a question by Mr. Eay, the question being

in substance, didn't Kenyon tell you that this was a

bluff for the purpose of scaring Hasey away, you re-

plied that you so understood if? A. No, sir.

Q. Mr. O'Neill, here is a man named Kenyon, if

Ms story was true to you, confessing to you of being

a party to a conspiracy to murder, making himself

liable to life imprisonment, and you mean to tell this

jury that this man confessed to you, an employee of
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the Copper River & Northwestern Railway, and its

general foreman, that he had attempted to murder

Hasey and had been 23revented from carrying out his

purpose by reason of the fact of the Alaska Home

men reaching Hasey before he could discharge the

dynamite 1

Mr. BROWN.—We object as argumentative.

Objection sustained.

Q. Anj^ way, you now tell this jur}^ that a man
who confessed to you that he was conspiring to mur-

der another man, told you these facts and pointed out

this d}^iamite to you as proof of crime and of his

guilt?

Mr. BROWN.—Same objection.

By the COURT.—Same ruling.

Q. You had some dynamite up there in Keystone

Canyon? A. Yes, sir.

Q. There was also other dynamite in Valdez ?

A. That belonged to the Coi3per River & North-

western ?

Q. Yes, and to the Alaska Home?

A. I don't know about the Alaska Home,—the

Copper River & Northwestern had lots of it.

Q. The last you saw of this box of djmamite was in

the office of Mr. Hazelet, and that is where you left

it? A. Yes, sir.

Q. And you next saw a box containing, as far as

you know, dynamite, introduced in court and im-

mediately ordered removed b}^ the Court?

A. Not by the Court, no, sir.
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Q. Didn't the Court order that dynamite out of

the courtroom at that time?

A. Somebody told me to take it out to the marshal

and I took it out.

Q. About how far above where Hasey stood was

the level? What was the level above? You said

something, I think, about 80 feet of rock above where

Hasey stood.

A. No, you are talking about the coyote hole now.

Q. What I want to get at is, what was the dis-

tance from where Hasey was, to the top of this bluff ?

A. I should judge it would be probably between

fifty and sixty feet.

Q. Did you ever make a different statement with

reference to that to this effect: that the intention

was to lower this dynamite down over Hasey 's head

with a long piece of fuse, and discharge it in the air

to frighten him? A. No, sir.

Q. You never said anything about finding fuse

some 18 or 20 or 50 feet in length ?

A. No, sir, never said anything of the kind.

Q. Now, you say it was six inches ?

A. Four pieces, six or seven inches long, with a

cap on the end of them.

Q. Now, about the latter part of August you had

had frequent reports that there was to be an attempt

upon the part of some one to try to get this grade ?

A. Yes, sir.

Q. Did you make any aj)plication to the Honor-
able James Wickersham, Judge of the District Court

for the Third Division of Alaska, for protection ?
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A. No, sir.

Mr. RAY.—That's all.

Witness excused.

[Testimony of George C. Hazelet, for Defendants

(Recalled).]

GEOEGE C. HAZELET, recaUed by the defend-

ants.

Direct Examination.

(By Mr. BROWN.)
Q. You were in general charge for the Copi3er

River & Northwestern Railway Company at Valdez,

of their affairs, in September, 1907 %

A. Yes, sir.

Q. I will ask you if you caused any papers to be

prepared, applying for an injunction to prevent the

Alaska Home people from taking or using any vio-

lence to go upon your property?

Mr. RAY.—We object, the papers themselves

would be the best evidence ; it is self-serving.

By the COURT.—He may answer, after your

cross-examination of Mr. O 'Neill.

Mr. RAY.—We object upon the further ground

that this is not a ]3art of the defendants' case and

that the question as asked is simply in reply to

something brought out in the cross-examination of

another witness and not brought out in the cross-

examination of this witness. It would be a self-

serving declaration, the records of this court showing

whether any such attempt were made and would not

be binding upon the plaintiff in this case.
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By the COURT.—You will be permitted to cross-

examine to see why it was not carried out. The

objection will be overruled.

To which ruling of the Court counsel for plaintiff

excepts—exception allowed.

A. Yes, sir.

Q. State what was done in that regard'?

A. Afadavits were taken of myself, Mr. Hasey,

Mr. O'Neill and I think Mr. Dickson, and the papers

were taken to Seattle by Mr. Boryer to prepare the

case for an injunction, asking for an injunction, at

Juneau.

Q. Was Judge Wickersham of the District Court

then in Valdez ? A. He was not.

Q. I will ask you whether or not the Alaska

Home Railway people or any of their employees

made any overt act or took possession of any part

of your grade or went upon it before Judge Wicker-

sham left Valdez ?

A. They did not; their work was all outside of

our right of way line up to the time court adjourned

and Judge Wickersham sailed.

Q. Do you know what became of these papers ?

A. I do not.

Q. Are they in your possession or under your

control

?

A. They are not. I presume they are in the office

of the general attorney at Seattle.

Q. Do you remember about the time these papers

were prepared ?

A. I can't state the date exactly.
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Q. Approximately, as near as you can'?

A. It was the fore part of September, early part

of September or the last of August; I know I was

expecting to hear from the papers by the boat of

the 16th of September.

Q. On the 25th of September had you received

an}^ word or do you know whether any action had

been taken by the Court ?

A. I had not; I was looking every day for an

injunction, by wire.

Mr. RAY.—I understand this is all subject to our

objection and exception?

By the COURT.—Yes, sir.

Q. I believe you testified that Mr, Hawkins sent

Mr. Williams up to you first, before coming himself ?

A. Yes, sir.

Q. I will ask 3^ou if you received this letter from

Mr. Hawkins? (Handing witness letter.)

A. I did.

Q. Do you know Mr. Hawkins' signature?

A. I do.

Q. Is that his signature ? A. It is.

Mr. BROWN.—I offer this letter in evidence,

exclusive of the endorsements on the back.

Mr. RAY,—We object on the same ground as with

reference to the telegram, as being too remote, self-

serving, and for the further reason that your Honor

did not permit plaintiff to examine with reference

to the rapidly increasing force of men when Mr.

Hazelet learned the Alaska Home Railway was be-

ing built.
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By the COURT.-I don't think you have been

prevented from asking about the increased number

of men at any stage of the examination. The objec-

tion will be overruled.
, . ,-«

To which ruling of the Court counsel for plamtifE

excepts—exception allowed.

The letter is marked Defendants' Exhibit #6 and

read to the jury by Mr. Brown as follows:

[Defendant's Exhibit No. ^Letter Dated August

11, 1907, from E. C. Hawkins, to Geo. C. Hazelet

(Copy)-]

Copper River & Northwestern Railway.

Katalla, Alaska, Aug. 11, 1907.

Mr. Geo. C. Hazelet,

Valdez, Alaska.

Mv dear Mr. Hazelet

:

^r x-ie „a

This will serve to introduce to you Mr. Alfred

Williams, Assistant Engineer, Copper River &

Northwestern Ry. I had expected to take the ^Santa

Clara for your town to-day and go over the route

to the Copper River with you, m accordance with

letter of advice written by Mr. Rosene. I find it

necessary, however, to make a hurried trip to the

Copper River crossing, and am obliged to postpone

mv Valdez trip for a few days.

Mr Williams will join you in making any neces-

sary arrangements, and I would like for him to have

the opportunity to go over the harbor situation and

terminal tracks and other parts of the line m the

vicinity of Valdez before my arrival.

I shall appreciate any courtesy extended to Mr.
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Williams the same as if rendered to myself.

Yours truly,

E. C. HAWKINS,

Chief Engineer C. R. & N. W. Ry. Co.

Mr. RAY.—We object further because the tele-

gram is signed John Rosene and the letter on the

Clara would be a letter from John Rosene, not from

E. C. Hawkins.

Objection overruled.

Plaintiff excepts—exception allowed.

By the COURT.—You received this letter about

the date given there?

A. I received it either that day or the next day

;

I met Williams at the boat and the letter was writ-

ten evidently at the time the boat sailed. My recol-

lection is that Mr. Williams arrived in Valdez the

forenoon of the 12th of August.

Q. I omitted to ask you yesterday^—did you see

the plaintiff, John Phillips, in Cordova, in October

or November, 1908 ? A. I did.

Q. Do you know for whom he was working?

A. He was working a few weeks for the Power
Company, ditching one of the mains on the curb line.

Q. Did you have any connection or relation with

that company ? A. Yes, sir.

Q. What?
A. I was manager of the compan3\

Q. Did you draw checks in payment of wages of

men employed hj that comx)any?

A. Yes, sir.

Q. Do you remember signing a check for the
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plaintiff, John Phillips, the latter part of October,

1908? A. I do.

Q. Up until that time had you any knowledge

that Phillips was working for that company *?

A. I had not.

Q. I will ask you if, at any time later, you saw

Phillips at work ? A. Yes, sir.

Q. What was he doing ?

A. He was digging ditches, trenches, for the

service pipes for the mains on the curb line.

Q. Did you notice whether or not he showed any

signs of being lame or otherwise 1

Mr. PAY.—^We object as leading.

Q. State what his appearance was.

A. It was about like it is now, as near as I can

remember.

Q. You didn't notice anything unusual?

A. No. He was doing some very hard work ; one

particular ditch I remember of him being put to

work on was between the Alaska Building and the

Cordova House,—very hard cement gravel there,

and Mr. Paden, the foreman, was not getting along

I think very rapidly with it ; he had a couple of men

at work there, but he said he couldn't get very much

work out of those men and he put Phillips there ; he

put Phillips there and the work went through very

rapidly.

Q. Was Phillips employed or his employment

continued at your request or had you anything to do

with it?

A. No; I didn't know of his employment to stai*t
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with. Tlie foreman hired him,—I didn't know he

was working for us until I signed his check.

Q. How many men were employed under your

direction ?

Mr. RAY.—We object to that.

Mr. BROWN.—I will withdraw the question.

That's all.

Cross-examination.

(By Mr. RITCHIE.)

Q. Are you still in the employ" of the Copper

Riv€r & Northwestern Railway Company'?

A. No, sir.

Q. When did you cease to be ?

A. I have not been in the employ of the Copper

River & Northwestern Railway Co. since December,

1907.

Q. That was about three months following the

Keystone Canyon fight ? A. Yes, sir.

Q. You have lived at Cordova most of the time

since? A. Yes, sir.

Q. And are very familiar with their business and

operations ? A. In a general way only.

Q. You are closely associated with the officials ?

A. Yes, my business brings me in contact with

them and my social relations are close with them.

Q. You have assisted throughout in the defense

of all these Hasey cases ?

A. I have always been a witness.

Q. You have been very familiar with all the pro-

ceedings for the defense of Hasey, haven't you?
A. Yes.
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Q. Having been the most active agent at the time

this happened, necessarily would be: You know, as

a matter of fact, the Copper Eiver & Northwestern

paid all the expense of both the Hasey defenses,

don't you? A. Yes, sir.

Q. You say you didn't know anything about the

emplojTuent of Phillips by the Power Company in

Cordova ? A. No.

Q. Until you were told by Mr. Paden ?

A. Until I was signing the check. He asked me

if I knew who that was and I said, "No."

Q. Who asked youf A. Paden.

Q. Where is Paden now?

A. I don't know; the last I knew of him he was

in Seattle.

Q. Don't you know as a matter of fact that he

was in Cordova ten days ago, for a week ?

A. No, I would almost positively swear he was

not, because if he was, I would have seen him.

Q. Don't 3^ou know that he was in Cordova every

day for three or four days before the election and

for three or four days afterwards?

A. Ross Paden ?

Q. Ross Paden.

A. I know positively he was not.

Q. Do you know of any reason why Mr. Paden

Is not a witness here ?

A. No, I know Mr. Paden ought to be here as a

witness for the defense.

Q. And the only reason is, that you don't know
where he is ?
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A. That is the only reason I know, yes, sir.

Q. If you knew where he was he would be here?

A. I haven't the management of this case; I am
simply a witness here.

Q. You say you saw John Phillips at work in

that ditch? A. Yes, sir.

Q. Did you take particular notice of him %

A. Why, I don't know that I took any more

notice of him than I would of ordinary men. I

would go along the ditches ; it was my custom, to see

the work going on, and frequently talked with the

men; especially if it was a hard piece of work, I

would examine it.

Q. You are a man of pretty large interests ?

A. Not very.

Q. At that time you were at the head of the Cor-

dova Power Company and the Cordova Townsite

Company and quite a large number of men were on

the payrolls that you had to sign?

A. Yes, sir.

Q. You didn't pay any particular attention to

any one man ? A. Not particularly, no.

Q. You couldn't single out any other man?
A. After knowing that John Phillips had been

hurt up there, naturally I would have more or less

interest.

Q. In seeing that he was employed by the Gug-

genheim interests?

A. No, in seeing what he looked like, how his

strength was, etc.

Q. With the idea that it might become necessary
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as testimony later ?

A. That idea may have been in my mind.

Q. Do you know of repeated attempts by John

Biggs and others to get him into the employ of the

Copper River & Northwestern Railway Company?
A, I do not.

Q. Do you know Kenyon ?

A. I only saw him.

Q. Did you know him before the Keystone Can-

yon fight "? A. No.

Q. Didn't know him at all?

A. No, sir.

Q. Don't know whether he was a spy of the Cop-

per River & Northwestern Railway while he was
working for the Alaska Home ?

A. No ; I understood he put up Camp 6 for the

Alaska Home; I understood that after the trouble.

I never saw Kenyon I don't believe but once.

Q. You say that Oscar Fish carried this letter in

to you,—not to you, you ex;plained afterwards, but-

nearly to you and afterwards it was transmitted by
carrier,—was Fish in your employ at that time ?

A. No.

Q. Was he in your employ any time during that

summer ?

A. I wouldn't say he was not in my employ.

You spoke of a letter, I presume you mean the tele-

gram. I arranged with him before leaving Valdez
if a certain telegram came for me, which my wife was
to open and if it was a certain telegram that I was
expecting from Mr. Rosene in reference to the Cop-
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per Eiver & Northwestern Co. Fish agreed to bring

that telegram to me and he was to be paid for his

time.

Q. He was not in yonr employ regularly at that

time ? A. No, sir.

Q. You say you cannot recall the exact dates

when you swore to those affidavits, which would be

made the basis of an injunction against the Alaska

Home Eailway Co? A. No, sir.

Q. It was not over ten days after court ad-

journed,—if you know what date court adjourned*.

A. I would say not over ten or twelve days. If

you know what time court adjourned in August of

that year

—

Q, Don't you think that it was about the evening

of the 22d of August that Judge Wickersham ad-

journed court for the term? Wasn't it about that

time ? A. That would be my recollection.

Q. Then these affidavits were probably made
• about the first, second or third day of September, and

mailed the next dayV

A. They were not mailed; they were taken by

Boryer.

Q. Do you know what date Judge Wickersham

got to Juneau?

A. No, I don't; I don't know that Judge Wicker-

sham went to Juneau ; I thought Judge Gunnison was

at Juneau.

Q. You don't know that Judge Wickersham had a

short term at Juneau ?
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A. No, I do not. I think Judge Wickersham was

in Seattle and Judge Gunnison was holding court in

Juneau.

Q. You expected to get the injunction from the

Court there? A. Yes.

Q. To refresh your recollection—don't you re-

member that Judge Wickersham held a term of court

in the early part of the smnmer and when he left

Valdez, by way of Seattle, sailing on the Steamship

"Saratoga" the night of the 22d of August, that he

was to go back to Juneau before he went inside, and

hold a short term,—do you remember that?

A. No, sir, I do not.

Mr. RITCHIE.—That is all.

Witness excused.

[Testimony of Bert Case, for Defendants.]

BERT CASE, called and sworn as a witness in

behalf of the defendants, testified as follows:

Direct Examination.

(By Mr. BROWN.)
Q. Where do you reside! A. In Cordova.

Q. How long have you lived there ?

A. I have been there a little over a year.

Q. How long have you been in Alaska ?

A. Three years last July.

Q. What is your occupation, what are you doing?

A. I am working for Carscadden.

Q. In September, 1907, were you working for the

Copper River & Northwestern Railway?

A. I was, yes, sir.
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Q. Whereabouts %

A. At Camp 1, Keystone Canyon.

Q. What were you doing there?

A. Helping the cook.

Q. Do you know Mr. O'Neill who just testified

here ? A. I do, yes.

Q. What was he doing there ?

A. He was head foreman at that time.

Q. How long had you been working for the Cop-

per Biver & Northwestern Railway Company at that

time ? A. I think about a month.

Q. Were jou there on the morning of September

25,1907? A. I was.

Q. Did an3'thing unusual occur there that morn-

ing? A. Not at the camp.

Q. There on the grade, on the rock grade?

A. There did, yes, sir.

Q. Did you see it? A. I did.

Q. Now, please go on and state in your own way
what took place, what you saw, beginning early in

the morning, if anything occurred to attract your

attention ?

A. I went down on the grade to the guard tent,

what they called the guard tent, and then went on

down to the telegraph station.

Q. What time was this in the morning ?

A. About 8 o'clock, I should think; and I see a

large crowd there and men talking to them out of a

wagon.

Q. How close did you go to them?

A. I should think I was within 150 or 175 feet of
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tliem, perhaps.

Q. Did you hear anything that this man was say-

ing ? A. I could, yes, sir.

Q. What did you hear him say ?

A. I heard him say that the Guggenheim people

had bought out the railroad in Cordova and was

going to stop the building of it; and that they

started in at Katalla and stopped the Bruner people

from building a road, and now they were trying to

stop the Alaska Home from building out of Valdez,

and asked them what they were going to do about it.

Q. Was there any response that you heard ? Did

you hear the men say an3^thing ?

A. When he asked them what they were going to

do about it he says, "All that is in favor," or words to

that effect, "of going to the canyon, say Aye" and

the crowd seemed to respond very loudly, "To the

Canyon."

Q. What did you do then ?

A. I went back up to the mouth of the thorough

cut, that is, to the lower end of the thorough cut,

toward Valdez.

Q. How far would that be from where you stood

when you heard this speech?

A. I don't know just how far it would be,—

I

couldn't estimate the distance; I am a very poor

hand to estimate distances anyhow.

Q. It is not over a thousand feet or so ?

A. It is not that far, anywheres near that far f

Q. Where did you go from there ?

A. I went back, up to the guard tent.
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Q. Did 3^ou talk with anybody? A. I did.

Q. Who? A. O'Neill.

Q. What did you say to him?

A. He told me to go back.

Q. Back where ?

A. Back up the grade.

Q. The further end of the canyon?

A. I met Mr. O 'Neill at the mouth of the thorough

cut.

Q. You met him before entering the thorough

cut?

A. Yes, sir, and he told me to go back up the

grade.

Q. Did you go? A. I did.

Q. How far did you go ?

A. I went up to the guard tent.

Q. Did you see anyone there? A. I did.

Q. Who? A. Hasey.

Q. Did you talk to him any?

A. Somewhat, yes, sir.

Q. What did you say to him?

A. I don't remember what we did talk about.

Q. Did you say anything about any trouble com-

ing or men coming ?

A. No, sir, I don't think so.

Q. What did you do then, where did you go ?

A. I went down about halfway between the guard

tent and the thorough cut.

Q. That would be about halfway between where

Hasey stood and the cut ?

A. And the thorough cut, the end of the thorough
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cut as you were going towards Valdez.

Q. Eeferring to Defendants' Exhibit #4; I will

ask you if this photograph is one of the rock cut and

the grade of the Copper River & Northwestern Rail-

way, near the entrance to Keystone Canyon?

A. It is, yes, sir.

Q. Can you see this now? A. Yes, sir.

Q. Referring to the object a little to the left of

the center of this picture,—I will ask you if that

represents the so-called barricade?

A. It does, yes, sir; that is where the barricade

was.

Q. And it was at that point that Hasey was stand-

ing? A. It was.

Q. Is this object a little to the right of that mark,

with the cross

—

A. That is where the tent was.

Q. That is the guard tent? A. Yes, sir.

Q. Referring to the object a little to the right of

the center, with a ring in red ink drawn around it,—

what does that represent?

A. That is where I was.

Q. That is where you were standing?

A. Yes, sir.

Q. You walked down from this guard tent to that

point?

A. I walked down from this guard tent to that

point, yes, sir.

Q. And this is the inner end of what is called the

thorough cut, this rock to the right, in the right-

hand lower corner of the picture ? A. Yes, sir.
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Q. I will ask you what this figure standing in the

center of the grade and about the center of the pic-

ture represents, who is that ?

A. That is Mr. O'Neill.

Mr. RAY.—^We object and move the answer be

stricken, what it represents ; it has nothing to do with

this case, taken afterwards.

By the COTJRT.—It is preliminary; it may stand.

Q. Now this cut, Mr. Case, this being the inner

end of the cut, that is, the cut nearest the canyon,

—

from that edge of the cut to the outer edge is about

how far ? That is, what is the length of this cut ?

A. I don't know; I have never measured it.

Q. It is about 150 to 200 feet ?

A. I should think somewhere along there.

Q. This is the thorough cut to which reference

has been made .

A. Yes, I understand what you mean.

Q. You say you came down from where Hasey

stood, about this point, on the river bank, to the

grade? (Indicating.) A. Yes, sir.

Q. Did you meet any men coming up through the

cut, while you stood there ? A.I did.

Q. Describe what you saw »

A. I saw a crowd of men coming up there.

Q. What men were they?

A. I suppose they were the Alaska Home men.

Q. Were they the men you had seen down at this

speech ?

A. I don't know, I couldn't answer as to that,
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because I didn't know the men; I suppose they were,

though.

Q. Were there any of them you knew ?

A. I don't remember; there was only one man

that I knew in the whole crowd that came in for the

Alaska Home people.

Q. Who was that? A. Morrissey.

Q. Now did you see O'Neill about the time you

saw these men coming in 1 A. Yes, sir.

Mr. RAY.—We object as leading.

By the COURT.—It is preliminary. Overruled.

Q. Did you see Mr. O'Neill about that time?

A. I did, yes, sir.

Q. Where was he and what was he doing ? State

where he was

.

A. He was somewheres about the lower end of the

thorough cut.

Q. That would be the outer end, not shown in the

picture? A. Yes, the end towards Valdez.

Q'. Did you see him at the time that these men

came up along the grade toward the cut ?

A. I did.

Q. What, if anything, did you see O'Neill do?

A. I saw him meet these men and apparently put

up his hands that way (indicating) and then he

mingled with the crowd, and they kept on coming

pretty quick. I seen O'Neill again and saw Mor-

rissey turn around and grab hold of him.

Q. That was after they had got into the thorough

cut? A. Pretty well up.

Q. Could you tell whether there were any others
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besides Morrissey liad hold of Mm %

A. Not at that pal'ticular time—Morrissey was

the first man that grabbed him; right afterwards

there seemed to be two or three others holding O 'Neill

and they rushed him right along up to the front, until

they got him to the front end of the thorough cut ; he

was struggling, sometimes on his knees, but he was

struggling all the way up there.

Q. State what the appearance of this crowd of

men was,—what was their demeanor and actions ?

A. They were coming along and hollering and

cheering, "Come on, come on, boys, come to the

canvon."

Q. You say you saw O 'Xeill put his hands up this

way (indicating) % A. Yes, sir, I did.

Q. Do you know whether any other men of the

Copper River & Northwestern Railway were down

near the mouth of this cut at that time ?

A. There were.

Q. About how many?

A. I should think about 30, 35 perhaps,—I never

counted them, but I should think perhaps 35, and

they were lined up across the cut, the thorough cut,

on the end towards Valdez.

Q. You saw then standing across the grade, at

the mouth of the cut % A.I did, yes, sir.

Q. Did you see what happened to them, when the

other crowd came up %

A. The}' just seemed to step to one side and let

them come through.

Q. Did you see any of these men have pick
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handles, any of the Alaska Home men ?

A. They had axes, shovels, picks and pick handles

;

I saw some with pick handles.

Q. You saw some with pick handles ?

A. Yes, sir.

Q. Did yon see John Biggs at or about this time?

A. I did, a little later than this.

Q. Who was Biggs'?

A. He was working there at the time, night

watchman.

Q. For the Copper River & Northwestern?

A. Yes, sir.

Q. Where did you first see him, where was he ?

A. Why, he was walking down the right of way

toward the crowd.

Q. After you had taken up your position here on

the grade near the bank of the river ?

A. Yes, sir.

Q. Did he come where Hasey was ?

A. He did.

Q. What did he do ? State what he did.

A. He met the crowd and appeared to be talking

to the crowd, and went into the crowd, and I saw no

more of Mr. Biggs.

Q. State whether he was in front of or behind

O'Neill;

A. At the time that he met the crowd?

Q. At the time he came down the grade and met

the crowd

.

A. He was towards the camp from O 'Neill ; at the

time he came down and met the crowd, he walked
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right by the guard tent.

Q. Was he behind O'Neill then? O'Neill was

further down the grade ?'

A. O'Neill was right at the edge of the thorough

cut, down there, at that time, and at the time Biggs

went down there the second shot was fired,—at the

time Biggs met the crowd.

Q. Biggs w^as coming after him, going down the

grade ?

A. No, he didn't pay any attention to Mr. O'Neill.

Q. What I want the jury to understand—you say

O 'Neill was first down here, at the mouth of the cut,

out here (indicating) ? A. Yes.

Q. You say you saw these men coming and saw

him w^arn them back, with his hands,—O 'Neill ?

A. No, I said they grabbed O'Neill and forced

him in through the cut, to the upper end of the cut,

and had him down on the bank.

Q. At that time where was Biggs f

A. At that time—I was trying to tell you—Biggs

came down and met the crowd.

Qi. He also came then from the same direction,

from the direction that Hasey was?

A. Yes, he did.

Q. At w^hat point did he meet the crowd then?

A. Eight at the mouth of the cut.

Q. Right near this point, near the inner mouth

(indicating) f A. Yes, sir.

Q. What did he do?

A. Just put up his hands like that (indicating),

and seemed to be trying to stop the crowd.
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Q. What happened then?

A. He went on into the crowd and I saw no more

of Mr. Biggs.

Q. Now, did yon hear any shots fired tliere ?

A. I did.

Q. Did you see the first shot that was fired?

A. I did.

Q. About how close were you, compared with

Hasey and this barricade and the head of the crowd,

near the inner end of the cut—about what relative

distances were you between these two?

A. I was just about halfway between the two, I

should judge.

Q. Did you see the rifle held by Hasey when the

first shot was fired ? A. Yes, sir.

Q. In what position was it held?

A. It was held in the air, like that (indicating).

Q. Are you sure of that?

A. I am, I am just as positive as can be.

Q. You were looking at him at the time ?

A. Yes, I was looking right at him.

Mr. RAY.—We object to this ; it is cross-examina-

tion of their own witness.

Objection sustained.

Q. State when O'Neill was seized by this crowd

with reference to the firing of the first shot, was it

before or after ?

A. He was seized before the first shot was fired

and forced up through the thorough cut.

Q. Was he in plain view of yourself and of Hasey

at that time,—when he was seized?
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Mr. EAY.—We object as leading.

Objection sustained.

Q. Did you see the second shot fired?

A. I didj yes, sir.

Q. Could you tell in what direction the gun was

pointed when that shot was fired ?

A. It seemed to be fired very low.

Q. Did you notice the bullet strike anywhere ?

A. I did not, no, sir.

Q. Where was Biggs at that time ?

A. At the time the second shot was fired?

Q. Yes.

A. He had just gone into the crowd, the time the

second shot was fired.

Q. Now, Mr. Case, how many shots were there

fired altogether? A. Four shots.

Q. I will ask you if 3'ou noticed when the first shot

was fired, if the crowd, the Alaska Home Railway Co.

people, stopped?

A. They did, momentarily, yes, sir.

Q. What, if anything, did they do then?

A. They came on hollering. Come on, come on,

boj^s, come on.

Q. Did you notice what they did upon the firing

of the second shot?

A. Yes, sir, they kept coming—still advancing.

Q. After the four shots were fired, what happened

then,—what occurred?

A. After the fourth shot was fired, why they were

all going out.

Q. Did you see Morrissey about that time ?
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A. I did, yes.

Q. Did you see O'Neill?

A. I did,—went down where they were.

Q. What took place then?

A. Why Morrissey asked Mr. O'Neill if he would

come out and shake hands and talk it over in a

friendly manner and Mr. O'Neill says I will and they

shook hands and Mon^issey struck at O'Neill.

Q. What with, did he have anything in his hand?

A. He had a pick handle in his left hand, but as

he let go of O'Neill's hand, he struck at him and

O'Neill kinder tripped over some shale rock that was

there, and there was a long-handled shovel on the

rock there and I took that up and told Morrissey to

cut it out, and Morrissey turned around and struck

at me with the pick handle and O'Neill backed away.

Q. About how many men were there, would you

say, in this crowd of the Alaska Home people?

A.. It looked to me as if there were 200 or 250

;

there was quite a bunch anyhow.

Mr. BEOWN.—That is all.

Cross-examination.

(By Mr. KAY.)

Q. You were standing halfway between Hasey

and the entrance to the thorough cut?

A. I was, yes, sir.

Qi. Or you were about 75 feet from Hasey and

about 75 feet from, the thorough cut?

A. Something like that.

Q. How^ far were you from the lower end of the

thorough cut?
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A. I don't know how far I was.

Q. How long is that, about 100 feet, through the

thorough cut, do 3^ou remember?

A. I heard vou talking here this morning 150 feet

through it ; I don 't know, it might be a thousand feet,

—I don 't know.

Q. You don't know whether it is a thousand feet

or 150 feet ? A. No, I don 't.

Q. You never measured if?

A. I never did, no, sir.

Q. So you went down there on the morning of

September 25th and saw a congregation or a body of

men being addressed by a man ?

A. I did, yes, sir.

Q. And then you saw O'Neill

?

A. Yes, sir.

Q. And after you saw O'Neill, the general fore-

man—^he was general foreman there ?

A. Yes.

Q. You went up and saw Hasey I

A. Yes.

Q. And immediately after you saw Hasey, you

took a position halfway between the guard tent and

the entrance to the thorough cut, is that so ?

A. I did not, until I heard them hollering and

they started to come up, I suppose, and I went back

out of curiosity to see whether they were coming up.

Q. When you heard some hollering you started

down toward this thorough cut ?

A. Yes, sir.

Q. Which side of the bank did you keep on ?
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A. On the left-hand side going down.

Q. You kept on the guard tent side, not on the

side of the barricade?

A. No, sir, I did not.

Q. Did you keep down toward the river a little

bit ? A. No, right up on the grade.

Q. Didn't you testify you were standing partly

down on the grade?

A. You asked me when I was going down if I kept

down on the river side.

Q. When you came to this point (indicating), you

went down below the grade ?

A. I stepped off the edge of the grade like that

(indicating).

Q. And then you were in the position—for in-

stance, you were in this position where, by turning

your head and looking at him, you could see Hasey

pull the trigger and by turning the head again, you

could see the result of the shot on the men 200 feet

away?

A. We were not 200 feet away when the shooting

occurred ; I testified I thought perhaps 100 feet to the

mouth of the thorough cut from where I stood.

Q. How long before the first shot was fired do you

think you saw O'Neill struggling with these men,

—

before the first shot was fired ?

A. Right about the time the first shot was fired.

Q. About the time the first shot was fired you saw

Morrissey, a man you knew, grab O'Neill?'

A. No, sir, I saw O'Neill grabbed a long time

before the first shot was fired.
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Q. About how long?

A. Long enough to rush him up through tlie

thorough cut.

Q. How long do you think it took them to rush

O'Neill through the thorough cut?

A. I couldn't estimate the time.

Q. You don't know whether it was 150 feet or a

thousand feet?

A. No, I couldn't estimate the time.

Q. Before the first shot was fired O'Neill was

through the thorough cut, so that he was at the point

on the edge, of the inside end of the thorough cut.

A. When you looked through at the mouth of the

thorough cut, the struggle went on all through the

shooting.

Q. Now, you say Hasey came out of the guard

tent and went behind this barricade ?

A. Yes, sir.

Q. And while behind the barricade, he shot the

rifle off in the air? A. Yes, sir.

Q. Did you look down the grade then?

A. I did.

Q. Where was O'Neill?

A. He was still struggling there with the crowd.

Q. Did you see forty or fifty men between O'Neill

and the head of the Alaska Home men?

A. I did not, no, sir—not at that time.

Q. Was there any person between your vision, to

obstruct your vision, from looking at O'Neill,—any

other person intervening?

A. 'Neill was over on the edge.
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Q. So that after these men had rushed O'Neill

through this thorough cut and had him on the edge,

then was when the first shot was fired?

A. Yes, sir.

Q. Now, when the second shot was fired, how did

Hasey hold the rifle ?

A. Apparently, to me, very low.

Q. Did he rest the rifle on the barricade 1

A. He rested his elbow on the barricade, like that

(indicating).
^

Q. Did you see him pull the trigger ?

A. I did not, no.

Q. Now, you were watching Hasey pretty closely ?

A. Yes, but I couldn't see him pull the trigger.

Q. Did you notice which way that rifle barrel was

pointing ?

A. My eyes is not good enough to see him pull the

trigger, that distance.

Q. You noticed which way the rifle was pointing?

A. The muz2>le of the gun, I noticed which way

it was pointed.

Q. It was pointed very low ? A. Yes, sir.

Q. And the bullet struck the ground ?

A. I didn't say so ; I never said so.

Q. You don't know where the bullet struck?

A. No, sir, I don't know where the bullet struck.

Q. But the rifle was pointed toward the ground 1

A. Yes, it was.

Q. iSo if the buUet went the way the rifle was

pointed, it would have struck the ground?

A. I don't know whether it would or not.
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Q. What was j^our judgment ?

A. It would liave struck the ground eventually,

but whether it would before it reached the crowd

—

Q. Would it go through Phillips' back before it

struck the ground? A. I don't know.

Q. How was the rifle held on the third shot ?

A. It was held apparently in the same position.

Q. Very low? A. Yes, sir.

Q. The fourth shot .

A. No perceptible change.

Q. How quick were the third and fourth shots

fired ? A. Very rapidly.

Q. How about the first and second shots?

A. There was a pause between the first and second

shots.

Q. How long a pause between the first and second

shots ?

A. I couldn't tell—I was a little bit excited my-

self, of course.

Q. About how long a time between the first and

second shots?

A. Perhaps four or five seconds.

Q. But the third and fourth shots were about like

that (indicating) ?

A. Very rapid; as fast as a man could fire, I

think.

Q. The first shot and in about five seconds the

second shot came, like that (indicating) ?

A. I couldn't tell you.

Q: You said four or five seconds?

A. Yes, sir.
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Q. After the second shot was fired, about how long

a time elapsed until Hasey fired the third shot?

A. The length of time between the second and

third shots ? There was a little pause.

Q. Perhaps a little more than between the first

and second ? A. No, I don 't think so.

Q. About the same, about four or five seconds ?

A. No, I don't think it was quite as long.

Q. Then two or three seconds ?

A. I wouldn't tell how many seconds it was.

Q. What we are trying to get is,—so the jury

can see what you saw there ?

A. I can't tell the jury when I don't know myself

how many seconds it was.

Q. Have you the same idea you have with refer-

ence to the 150 feet?

A. I told you it was a little less than the other.

Q. A little less than four or five seconds?

A. Yes, sir.

Q. After the first shot was fired, did you turn and

look to see the men of the Alaska Home Railway,

see what they were doing ?

A. After the first shot was fired ?

Q. Yes. A. I did, yes, sir.

Q. You are Hasey and I am Case and down at the

door are these men advancing up the grade ; after the

first shot has been fired,—I see you, as Hasey fire

the shot ; I then turn and look at the advancing men.

What were those men doing?

A. They were still coming.

Q. They were still coming? A. Yes, sir.
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Q. Then what did you do ?

A. After the first shot?

Q. Yes.

A. They stopped just momentarily,—it seemed

the whole crowd stopped.

Q. And you looked back at those men?

A. I looked forward, I think, at those men, not

back at them.

Q. You looked tow^ard where the men were com-

ing?

A. Yes, but I didn't have to turn around to see

them.

Q. Then what did you do ?

A. I looked back at Hasey again.

Q. What did Hasey do then ?

A. He shot again.

Q. Then what did you do ?

A. I looked back at the crowd again.

Q. What was the crowd doing then ?

A. They were still coming.

Q. So after the second shot was fired, you looked

back and see these people were still coming?

A. Yes, sir.

Q;. And at the same time your glance took in this

struggle of O'Neill wdth four or five men and you

identified Morrissey and then you turned back and

saw Hasey fire another shot ? A. Yes, sir.

Q. And then you saw Hasey point that rifle and

fire that shot—did you look back down the grade

again? A. Yes, sir.

Q. What did you find was the condition of the
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Alaska Home people at that time?

A. They were still coming.

Q. At the third shot they were still coming?

A. Yes, sir.

Q. And after you had looked at these men com-

ing up the grade, you turned your head back again

toward Hasey and see Hasey again fire?

A. Yes, sir.

Q. Did you then turn to see what had become of

the Alaska Home men or what condition they were

in?

A. I might have watched Hasey a minute after

the fourth shot, I don't know.

Q. Why should you look at Hasey after the fourth

shot?

A. Because he shot so quick, the last two shots.

Q. After you looked down the grade, what did

you see ?

A. I didn't see much of anything; there was a

good many of them gone.

Q. Haven't you always said heretofore as a wit-

ness that after the fourth shot you turned and looked

at the men and they faded away?

A. No, sir, I have always said there were some

men left in the cut.

Q. Who was left in the cut?

A. I don't know who they were.

Q. How many ?

A. I don't know how many.

Q. How many would you say?

A. I wouldn't give no estimate.
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Q. Was it twenty or thirty?

A. I don't know,—there might have been fifty;

I don 't know how many.

Q. Out of the 200 or 250 men that you say were in

the cut, how many do you think were left there after

Hasey shot the four bullets at them ?

A. I haven't any idea how many were left; there

were some men left in the cut, certainly.

Q. You know Morrissey you say?

A. Yes, I do.

Q. Didn't you meet Morrissey at the entrance to

that thorough cut on the morning of September 25th

and didn 't you raise a pick handle at Morrissey ?

A. No, I raised the shovel at him; I never did

have a pick handle in my hand; I don't know,—

I

raised a long handled shovel at him.

Q. To come back to O'Neill—^what were your

duties there, you were bull cook ? A. Yes, sir.

Q. Now what are you doing now—you are work-

ing for Carscadden? A. Yes, sir.

Q. As a swamper out in his saloon?

A. No, I am tending bar on the morning shift.

Q. In 1907, at this time you were in this position,

as you say, out of the range of Hasey 's rifle but in a

position where you could see, not only what Hasey

did, but what the Alaska Home men did, what O 'Neill

did—was there anything else you saw in those few

seconds of time—and you saw Biggs ; where did you

see Biggs?

A. I saw him walk around and meet the crowd.

Q. Where from? A. From the guard tent.
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Q. After Hasey had fired the first shot ?

A. Yes, sir.

Q. Between the second and third shots, was it

not?

A. No, sir, it was between the first and second

shot.

Q. You saw a man named Biggs, who was the

watchman for the same railroad company that you

were working for? A. Yes, sir.

Q. Was Biggs one of the men that lived in the

guard tent?

A. Nobody lived in the guard tent.

Q. What was in that tent, anything but rifles and

ammunition ?

. A. I never seen any rifles and ammunition in

there,—only the one Hasey had in his hand that

morning.

Q. So that there was nobody lived in the tent at

aU?

A. There was nobody lived in the tent at all.

Q. No bedding in there?

A. There was a stove in there and I think there

was a spring cot in there ; I am not sure, but I think

there was.

Q. You could look down the grade—now, after

the second shot,—where was Biggs during the shoot-

ing, the first and second shots?

A. He was walking down the right of way towards

the crowd.

Q. Was he between the barricade and the people

coming up the grade ?
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A. He was, yes, sir.

Q. Which side of the grade did he stay on ?

A. He seemed to go about middle way of the

grade.

Q. So that when the first and second shots were

fired, the bullets whizzed by him ?

A. When the first shot was fired, it was fired in

the air ; it couldn 't very well whiz by him without he

was up in the air.

Q. Did you know a man named Heckman ?

A. No, sir.

Q. Did you know a man named Rinehardt ?

A. No, sir.

Q. Do you know a man named Phillips'?

A. Yes, sir.

Q. Do you know a man named Christie ?

A. No, sir.

Q. Do you know a man named Olsen ?

A. No, sir.

Q. Do you know a man named Hutchins ?

A. No, sir.

Q. You say the first shot was fired in the air ?

A. Yes, sir.

Q. And there were only four shots fired ?

A. Yes, sir.

Q. How do you account for six men being

wounded with three bullets'?

Mr. BROWN.—We object; this is assuming

something that has not been established.

Objection sustained.

Q, Did you hear the testimony of Garster?



vs. John Pliillips. 295

(Testimony of Bert Case.)

A. Yes, sir.

Q. Did you hear Garster testify that at the first

shot Heckman fell? A. Yes, sir.

Q. Did you hear Patten say the same thing ?

A. I didn't hear Patten's testimony.

Q. Did you hear Garster say that at the second

shot Einehardt was shot?

A. No, I didn't hear that.

Q. Did you hear Phillips testify that at the third

shot he received his wound ?

A. I think I did, yes^I am not sure, but it seems

that way to me.

Q. Coming back to Mr. Biggs—after the second

shot was fired—Go ahead and tell the jury where

Biggs was at the time Hasey fired the first shot?

A. I think he was at the guard tent.

Q. The guard tent was a little behind Hasey?

On the other side of the grade, about 17 feet, or

something like that, wasn't it, from Hasey? Now,

after the first shot was fired, do I understand that

Biggs left the guard tent and walked down passed

Hasey, where Hasey was, here at the barricade ?

A. The guard tent was directly opposite the bar-

ricade.

Q. And after the first shot Biggs walked passed

the barricade down in the direction in which the men

of the Alaska Home Railway are coming?

A. Yes.

Q. Passed you? A. Yes, sir.

Q. Now, at the time the second shot was fired,

had Biggs gone the 70 feet from the barricade down
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to where you were standing?

A. Yes, he was past me.

^Q. He was past you? A. Yes, sir.

Q. Was Biggs going very fast ?

A. Well, he wasn't going very slow, if I remem-

ber right.

Q. He was running.

A. N'o, he was not running.

Q. Walking? A. I think so, yes.

Q. So that between the first and second shots,

Biggs had left the guard tent opposite the barri-

cade?

A. Somewheres right in there,—I couldn't say

exactly.

Q. And came down passed Hasey?

A. He didn't have time to come passed Hasey;

Hasey was opposite from him.

Q. He had left the barricade and walked down

70 feet passed you, between the firing of the first and

second shots ? A. Something like that, yes.

Q. When you first saw O'Neill, he was with his

back to you ? A. When I first saw him ?

Q. Yes?

A. When I first saw him meet the crowd ? Yes,

his back was toward me.

Q. And he was gradually swallowed up in the

crowd, as they came passed him ?

A. Seemed to be, yes, sir.

Q. They were coming at a swift gait ?

A. They were coming right along,—not so very

fast.
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Q. And were yelling and hollering ?

A. Making some noise; they were not making

any unusual noise, not at that time.

Q. Anyway O'Neill was swallowed up with the

crowd as they came passed him*?

A. He mingled with the crowd.

Q. And you lost sight of him?

A, I lost sight of him.

Q. And you lost sight of O'Neill up until the

time that you saw he was out here at the end of this

thorough cut ?

A. I didn't do anything of the kind.

Q. State what you did see .

A. The crowd kinder sort of thinned out a little

and crowded over to one side and I saw Morrissey

turn around, back and grab O'Neill.

Q. Did you hear O'Neill's testimony this morn-

ing ? I heard some of it, not very much.

Q. Did you hear O'Neill say there were about

forty or fifty men between him and Hasey at the

time he was seized?

A. I did not, no, sir.

Q.
* Could you see from the position you were in

through forty or fifty men and tell this jury the men

that seized O'Neill?

A. No, sir, I could not ; but I saw Morrissey grab

hold of O'Neill, though.

Q. That is, after the shooting had been done ?

A. No, sir, when they were coming up.

Q. When they were coming up ?

A. Yes, sir, I see Morrissey grab hold of O 'Neill.
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Q. Coining up this thorough cut—now, for in-

stance, I am coming from Yaldez toward the barri-

cade . A. Yes, sir.

Q. There is a little curve in there, in this cut ?

A. YeTy slight.

Q. But the men on the inside, on the left-hand

side, would not be able to see the barricade until they

got half way through the thorough cut, would they?

A. Not on the inside ; next to the high wall ?

Q. Yes.

A. No, I don't think they could.

Q. So that Hasey, standing behind this barricade,

his view was obstructed to some extent by the slight

curve which there is there

.

A. It is so slight as to be hardly perceptible—it

is very slight.

Q. Did you help build the barricade ?

A. I did not, no, sir.

Q. You knew it was built ?

A. I didn 't know it was built until it was done.

Q. You saw it there?

A. I saw it there after it was built, yes, sir.

Q. How long was it built before this shooting

took place ?

A. I never saw it until the day before the shoot-

ing took place, I think it was.

Q. A day or two days before f

A. I think I saw it the day before, but I wasn't

out on the grade at that particular point every day

;

we used to cut wood there and some days I would go

out and saw wood out there and some days I didn't.
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Q. Do you remember about how many days it

took to build it ?

A. No, I don't; I didn't know when they were

building it even.

Q. It wasn't anything to do with the grade?

A. I don't think so.

Q. Between the first and second shots there was

an interval of time of about five seconds'?

A. I should think something like that; I don't

know; as I told you, I couldn't judge time or dis-

tance.

Q. Then between the second and third shots there

was an interval of time, not quite as long as between

the first and second shots ?

A. No, not as long as between the first and second.

Q. And the third and fourth shots came very

rapidly ?

A. The third and fourth shots came very rapidly.

Q. As I have illustrated? (Counsel claps his

hands.)

A. No, not quite as quick as that because a man
couldn't throw a cartridge out of a gun and shoot

that quick.

Q. The third and fourth shots were fired about

as fast as a man could pump a cartridge into a gun

and pull the trigger ?

A. Yes, sir, I think it would be.

By the COURT.—You illustrate by clapping your

hands about how far apart they were.

A. I should think it would be about like that,

maybe (clapping his hands) ; I don't knoAV, but it
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seems that way to me. Of course it takes some little

time to throw a cartridge out of a gun,—we all know

that and I don't want to testify wrong.

Q. And at the third and fourth shots you turned

around and saw these 200 or 250 men were still com-

ing up the grade, tliat is what you testify "?

A. I do, yes, sir.

Q. And after the fourth shot you looked around

and they had gone ?

A. I didn't say they had all gone; I said they

were going but there were men in the cut yet.

Q. After the first shot you say these men momen-

tarily halted? A. Yes, sir.

Q. Then, they came on, after the second shot ?

A. They came on just the same as they were com-

ing; they didn't appear to halt any after the second

shot.

Q. Were they moving rapidly 1

A. Not so very.

Q. Did you see the result of the second shot ?

A. I did, I think
;
yes, sir.

Q. Did you see a man fall f

A. No, sir, I did not.

Q. From the position where you stood, at any

time did you see any man fall, immediately upon the

discharge of the rifle by Hasey ?

A. No, sir, I did not.

Mr. RAY.—That is all.

Witness excused.
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Monday, August 22, 1910.

Morning Session.

A. W. SWANITZ, called and sworn as a witness

in behalf of the defendants, testified as follows

:

Direct Examination.

(By Mr. BROWN.)
Q. Your name is A. W. Swanitz ?

A. A. W. Swanitz.

Q. Wihere do you reside *?

A. I reside in Alameda, California.

Q. What are you engaged in at the present time,

what work 1

A. Chief Engineer of the Alaska Northern Rail-

way Co.

Q.
' That is running out of Seward?

A. Yes, sir.

Q. Is that your profession?

A. That is my profession,—railroading, civil

engineer.

Q. How long have you been engaged in that pro-

fession? A. Thirty-four years.

Q. Do you know the Alaska Home Railway Co.,

—did you in 1907 ? A. I did, yes, sir.

Q. In August and September of 1907, were you

employed by that company ?

A. I was engaged by Mr. Reynolds as his advising

engineer.

Q. Are you familiar with Keystone Canyon,

about 15 miles inland from Valdez ? A. I am.



302 The Copper Elver etc. By. Co. et al.

(Testimony of A. W. Swanitz.)

Q. How long have you been acquainted and fa-

miliar witli that canyon ? A, For three years.

Q. Had you made any railroad survey through

that canyon prior to August or September, 1907 %

A. I had.

Q. For whom?
A. For what was called the Valdez-Yukon Rail-

way.

Q. In August and September, 1907, were xow

familiar with the grade and rock work of the Copper

River & Northwestern Railwaj^ Co. in that canyon?

A. I was.

Q. Where was the survey that you made for the

Valdez-Yidxon Railway with reference to that ?

A. At the south end of the Kej^stone Canyon,

—

the Keystone Canj'-on being three miles in length,

ap23roximately. My survey which was made in 1905

started in on the right-hand side, from the east side

of the canyon.

Q. The right-hand side of the canyon going in ?

A. Going north, that is going in, j^es, sir. And
followed the canyon approximately all the way

through the canyon on the right-hand side, on the

east side.

Q. And this grade of the Copper River & North-

western was on the op]30site or left side of the can-

yon, going in from Valdez ?

A. It was on the left-hand side for the first two

miles and then crossed over to my survey.

Q. That was two miles in the canyon?

A. Two miles in the can}- on.
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Q. Do you know Blarney Stevens ?

A. I do.

Q. What position at that time did he hold with

the Alaska Home Railway Company?
A. Chief Engineer.

Q. And you say you were advising engineer?

A. I was advising engineer, yes, sir.

Q. What, if anything, did you recommend with

regard to their constructing their railroad in the

canyon ?

Mr. RAY.—We object as incompetent, irrelevant

and immaterial.

By the COURT.—He may answer.

Q. Mr. Swanitz, what, if anything, did you ad-

vise Mr. Stevens, the chief engineer of this Alaska

Home Railway, with reference to their building into

the canyon?

A. I advised him to stay on the right-hand side

and follow my survey.

Q. Upon your survey? A. Yes, sir.

Q. Was that a feasible, practicable route through

Keystone Canyon ? A. I so considered it.

Mr. BROWN.—That is all.

Mr. RAY.—No cross-examination.

Witness excused.

Mr. BROWN.—Defendant rests.

Mr. RAY.—Before the defendant rests, I wish to

recall the witness O'Neill for one or two questions

upon cross-examination which I think possibly

might have been a little unfair to the witness. Be-
fore you make the announcement of resting, I desire
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to make the request for recalling him.

Mr. BROWN.^-We have no objection.

[Testimony of Wm. A. O'Neill (Recalled—Further

Cross-examination) .]

WM. A. O'NEILL, recalled for further cross-

examination :

(By Mr. RAY.)

Q. In the testimony you gave in this room, you

were asked with reference to your attendance at the

first trial of Edward C. Hasey, at which trial he was

charged with murder, at Juneau, and you stated that

your witness fees were paid by the company

.

A. Yes, sir.

Q. What sum were you paid?

A. I was paid my regular salary.

Q. Were you paid witness fees in addition?

A. No, sir.

Q. And can you state at that time whether or not

the rate of witness fees in the First Division was

$2.00' per day?

A. No, sir, I don't think it was.

Q. Your regular salary was $5.00 a day?

A. No, my regular salary was $6.00 a day.

Q. Now at the second trial I believe you stated

in your cross-examination that you were paid your

salary by the company . A. Yes, sir.

Q. During that time ? A. Yes, sir.

Q. Did you receive mileage, do you know ?

A. No, sir.

Q. You received your expenses and your salary ?
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A. Yes, sir.

Witness excused.

Defendants rest.

REBUTTAL.

[Testimony of John H. Briggs, for Plaintiff (in

Rebuttal).]

JOHN H. BRIGG'S, called and sworn as a witness

in behalf of tlie plaintiff, in rebuttal, testified as fol-

lows :

Direct Examination.

(By Mr. RITCHIE.)

Q. Where do you reside? A. Seward.

Q. Were you in or near Valdez in September,

190'7? A. Yes, sir.

Q. What were you doing there?

A. Working on the Alaska Home Railway.

Q. What was the nature of your employment?

A. Assistant foreman.

Q. Were you occupying that position on the 25th

of September, 1907 ? A. I was.

Q. Were you with the party of men working for

the Alaska Home Railway that went into Keystone

Canyon on the morning of the 25th of September,

1907? A. I was.

Q'. Did you see William O'Neill there? Do you

know Wm. A. O'Neill?

A. I do now ; I do at the present time, yes, sir.

Q. You didn 't know him then ? A. No, sir.

Q. But you saw him, the man you now know to be

William A. O 'Neill,—you saw him ? A. I did.
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Q. You saw liim in Keystone Canyon 1

A. Yes, sir.

Q. Did you see liim engaged in an altercation or

scuffle with any of the Alaska Home men?
A. I did.

Q. At what point was that in the canyon?

Mr. BROWN.—We object to this as not proper

rebuttal.

Objection overruled.

A. Why, it was in the cut, possibly a little hut

beyond the middle of the cut,—very close to the

middle of the cut.

Q. What cut do you refer to ?

A. The narrow cut that we went through.

Q. The thorough cut?

A. The thorough cut, yes, sir.

Q. How long was that cut ?

A. Possibly 75 feet, something like that.

Q. When you were in the canyon, did you hear

any shooting? A. I did.

Q. State with relation to the time of that shoot-

ing, whether it was before or after the first shot

.

A, After the first shot.

Q. That O'Neill engaged in this scuffle with the

Alaska Home men—it was after the first shot ?

A. After the first shot.

Q. What is it called your attention to O'Neill?

A. Somebody hollered out, Grab O'Neill.

Q. This was just beyond the middle of the cut ?

A. Yes, sir.

Q. How many men were aroimd you at that time.
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of the Alaska Home Eailway?

A. I think we went in there,—I always thought

—

about 150 men.

Q. How many men were ahead of you ?

A. I was about two-thirds of the way up.

Q. And who, if you remember, was it that said,

Grab O'Neill?

A. I couldn't be positive, but I think it was

Garster.

Q. Was the man close to you that said that?

A. He was off to my left.

Q. After that

—

A. I saw O'Neill making his way as fast as he

could down through our men.

Q. Which way?

A. Going the opposite direction ti> which we were

coming.

Q. What was the conduct of the Alaska Home
men as they entered the thorough cut?

A. Orderly, as far as I could see.

Q. What were they carrying? A. Tools.

Q. Anything else ? A. Nothing that I saw.

Q. What kind of tools?

A. Shovels and picks—I didn't notice particu-

larly.

Q. Was there anything unusual about their move-

ments different from men ordinarily going to work?

A. Not as I noticed.

Mr. RAY.—That is all.
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Cross-examination.

(By Mr. BROWN.)
Q. Do you want the jury to understand that you

were going in there for an ordinary day's work,

nothing out of the ordinary ?

A. Why, all I know is what our instructions were.

Q. Now, will you answer the question—Do you

know whether there was anything out of the ordinary

in your going into Keystone Canyon on that morn-

ing"? A. No, sir, I don't know.

Q. You heard speeches made by Mr. Ingersoll, an

attorney, and by Morrissey ?

A. I did ; I don 't recall particularly anything by

Morrissey; I heard a speech made by Ingersoll. It

seems to me I do recall something that Morrissey

said about. You are all shovel stiffs ; something like

that.

Q. Don't you know that j^our co-employees of the

Alaska Home Railway, the Alaska Home Railway

people, had been repeatedly warned off and turned

back and told they mustn't come upon this rock con-

struction of the Copper River & Northwestern Rail-

way? A. No, sir, I do not.

Q. You don't know that? A. No, sir.

Q. You know nothing of it at all?

A. I had hea'rd some rumors to the effect that

there were guards up there and they were not going

to allow them in there, that is all.

Qi. That didn't interest you any?

A. No, sir.

Q. Did you see Morrissey that morning?
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A. I did.

Q. Did you notice what he had in his hand 1

A. No, sir.

Q. You don't pretend to remember distinctly

everything that occurred that morning when your

men started to go in there ? A. No, sir.

Q. There was some confusion and excitement, was

there ?

A. I didn't notice anything out of the ordinary;

it seemed to me orderly.

Q. You say you saw some men grab O'Neill.

Prior to that had you seen O'Neill come down and

warn the men back,—hold up his hands?

A. No, sir, I did not.

Q. You did not ? A. No, sir.

Q. Did you hear him call out to go back, they

mustn't come in there and if they did so, they went at

their peril? A. No, sir.

Q. You didn't hear that? A. No, sir.

Q. What are you engaged in? A. Mining.

Q. Whereabouts are you mining ?

A. I am not mining anywhere ; I have a mining

deal I have been working on for some time.

(By Mr. RITCHIE.)

Q. Did you see anybody in the Alaska Home

crowd that morning with axes ? A. No, sir.

Mr. BROWN.—Will you swear positively there

was no one with axes or pick handles ?

A. No, sir, I would not do that.

AVitness excused.
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C. S. PATTEN, recalled as a witness for the plain-

tiff, in rebuttal, testified as follows:

(By Mr. RITCHIE.)

Q. I think you said when you were on the stand

before that you knew one Kenyon, who figured more

or less in this case

.

A. I did, yes, sir.

Q. Did you see this Kenyon the night of the 24th

of September, near Keystone Canyon'?

A. I did, yes, sir.

Q. Just state what you saw there

.

A. I landed at the mouth of Keystone Canyon

about in the neighborhood of 7 o'clock and I had

orders to go and report to this man Kenyon. When
I got to the camp I asked wdiere his headquarters

w^ere and I was shown where they were at and I went

over to the tent and introduced myself to him and

told him who I was.

Q. Where was that tent of Kenyon 's ?

A. Well, it was right at the mouth of Keystone

Canyon,—in a little cottonwood grove.

Q. Near the old telegraph station?

A. Yes, sir, near the old telegraph station.

Q. Now, just state what you saw of Kenyon that

night ?

A. And I asked him if there was any place I could

go to sleep, make my bed down.

Q. State what you saw Kenyon do,—that is all we

w^ant %



vs. John Pliillips. 311

(Testimony of C. S. Patten.)

A. Well, I will tell you ; I seen Kenyon go up the

canyon.

Q. At what time ?

A. It was about eight o 'clock ; he came to me and

told me he was going.

Q. Was it dark at that time ?

A. Yes, and he had a lantern in his hand. I ac-

companied him up to about the telegraph office on

the grade and I remained there for about an hour

and a half or two hours waiting for him to come back

and I seen him coming down the grade with the lan-

tern in his hand.

Q. When he went out of your sight, where was he

going ?

A. He went into a little cut right where the

trouble occurred and he came back right in the same

cut, with the lantern in his hand, lit; the lantern

wasn't lit when he went out, but was lit when he came

back.

Mr. RITCHIE.—That is all.

Mr. BROWN.—No cross-examination.

Witness excused.

[Testimony of David Clark, for Plaintiff (in

Rebuttal).]

DAVID CLARK, called and sworn as a witness in

behalf of the plaintiff, in rebuttal, testified as fol-

lows :

Direct Examination.

(By Mr. RITCHIE.)

Q. Where do you reside ? A. Seward.

Q. How long have you lived here ?
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A. Over five years, off and on.

Q. What is your occupation'? A. Cook.

Q. Do you know John Phillips ? A. I do.

Q. How were you employed in the summer of

1909? A. I was emploA^d as cook.

Q. Where?

A. With the Alaska Central Eailroad.

Q. For whom? A. For Watson & Snow.

Q. Where did you work?

A. We worked in its different camps.

Q. All along the line ? A. Yes, sir,

Q. Was John Phillips employed by 3^ou in any

capacity at that time ?

A. He wasn't employed by me; he was employed

by Watson & Snow.

Q. Employed by Watson & Snow to work under

you? A. Yes, sir.

Q. What did he do?

A. He was what we call bull cook.

Q. What are the duties of a bull cook? State

what the duties of a bull cook are

.

A. The duties of a bull cook is to get the wood and

water.

Q. That is about all he did ? A. Yes, sir.

Q. What was PhillijDs' condition at that time,

physically, if you noticed ?

Mr. BKOWN.—We object as not rebuttal.

By the COURT.—You are going to a time how
remote from the time Mr. Hazelet testified to ?

Mr. RITCHIE.—Several months, but it is all sub-

sequent to the injury.
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By the COURT.—In the main case you went into

the extent of his injury and inability to work, etc.,

and those questions, which are part of your main

case. If you want to contradict Mr. Hazelet as to

that particular time, you will be allowed to do it.

Mr. RITCHIE.—We desire the privilege to re-

open our case in chief, for the purpose of introducing

the testimony of this witness, the evidence of which

we knew nothing until yesterday.

Mr. RAY.—We want to state that we knew nothing

of the evidence of this witness until after he had

been seen and consulted by defendants' counsel.

By the COURT.—I will sustain the objection.

To which ruling of the Court counsel for plaintiff

excepts—exception allowed.

Witness excused.

Testimony closed.

UNITED STATES OF AMERICA.

United States District Court, District of Alaska,

Third Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPAN'Y (a Corporation),

GEORGE C. HAZELET and EDWARD C.

HASEY,
Defendants.
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Order Dismissing Case as to Defendant, G-eorge C.

Hazelet.

Upon motion of defendant George C. Hazelet, and

it appearing to the satisfaction of the Court that no

service of summons or complaint herein were ever

made upon the defendant George C. Hazelet, and no

appearance having in any manner been made by said

Hazelet herein,

—

IT IS ORDERED that the plaintiff's complaint

herein be dismissed as against the said defendant

George C. Hazelet.

Dated this 22d day of August, A. D. 1910.

By the Court:

EDWARD E. CUSHMAN,
Judge.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 22, 1910. Ed. M. Lakin, Clerk.

Entered Court Journal No. 5, page No. 921.

Opening Address to the Jury in Behalf of the

Defendants.

(By Mr. BROWN.)
If the Court please and Gentlemen of the Jury:

The defense in this case expect to establish the fol-

lowing facts

:

That the defendant, the Copper River & North-

western Railway Oompany, were the owners of a

certain rock construction and grade in Keystone

Canyon. Keystone Canyon is a gorge canyon

through the mountains, about fifteen miles easterly

or northerly from Valdez, through which Lowe
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River flows, a stream wliich during the summer time

is of such depth that it cannot be forded. That this

canyon varies in width, being a distance of some two

and a half miles in length from the Lowe River flat

on the outer or Valdez side to a large flat on the

upper side, about two miles and a half, through which

this river known as Lowe River runs. That the can-

yon near the mouth is six or seven or eight hundred

feet in width ; that it varies from three to four hun-

dred feet in the narrowest place, up to about a thou-

sand feet ; that the walls are precipitous and abrupt

on each side, rising in some places eight hundred

or a thousand feet high. That this grade, this rock

work, w^as constructed by the Copper River & North-

western Railway Co. prior to this time, September,

1907, and they were still at work upon it at this time,

September 25th. That certain employees of the

Alaska Home Railway Co. went upon it and were

turned back, the Alaska Home Railway Co. having

commenced the construction of a railroad from Val-

dez ; it graded the earth work some six or seven miles

back, being disconnected, when they reached this

rock grade in the Keystone Canyon.

Some of the officers and employees went upon this

rock grade with a view to locating upon it and con-

necting and running their grade and right of way
over it, using the rock work which had been con-

structed by the defendant, the Copper River Com-
pany. That a week or two before September 25th

this had happened and a number of men were warned

to turn back by Mr. Hasey and Mr. 0''Neill, told that

they must not come upon that, that they were tres-
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passers ; that trespass notices were posted in various

places at and near the mouth of the canyon; that

Mr. George C. Hazelet, who was acting as the general

agent of the Copper River & Northwestern Railway

Co. at Valdez tried to confer with the manager of the

Alaska Home Railway Co.; that he attempted to

bring about a meeting to negotiate and settle the mat-

ter, owing to threats that were made by the Alaska

Home Railway people that they were going upon this

grade and take it.

Keystone Canyon at the mouth is about, as I have

said before, six or seven hundred feet in width. The

testimony will show that a survey was made and

there is ample room for the Alaska Home Railway

Co. to have built up on the other side of the canyon,

had they desired to do so.

The testimony will show that they intended to take

and appropriate and seize possession of this property

and dispossess and drive off the men who were upon

it. We will prove to you this intent by showing that

later, after this shooting, that immediately following

it, they did go upon and take possession of this rock

work, which is some, I think, about 2,000 feet or

more in length and extended some of their own rock

work and grade immediately upon the further end,

into the canyon further, thereby demonstrating the

intent to take possession of this property.

We will show you that the Alaska Home Railway

Co. recognized the rights of the Copper River &
Northwestern Railway Co. before they attemj)ted to

seize the possession of it by offering to purchase it,

by telegrams directed to the supposed owners.
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Having been driven back, we will show you by the
evidence that they formed and conspired together
until on the night of September 24th, the night im-
mediately preceding this attack, they met at Camp
Comfort, which is a roadhouse about twelve miles
from Valdez and three or four miles below the mouth
of the canyon

; that their head officers met there and
discussed the best method of dislodging Hasey and
O 'Neill and these men who were in possession of this

property. That they then formed the plan of meet-
ing near the mouth of the canyon, right near the
beginning—where this rock canyon begins—and
arming themselves to advance upon and drive these
men aw^ay, dispossess them and seize the property.
Tlmt the following morning they carried out this

conspiracy and this plan; that they gathered to-

gether there 175 men, the testimony varies from 150
to 200 men, in the judgment of clifferent ones; that
this plaintiff, John Phillips, was one of these men;
that they had a man named M. B. Morrissey who used
to work upon the Alaska Central Railway; that he
was hired as a leader of this mob of men; that he
made an arrangement whereby he had a bodyguard
of five or six men whom he knew well, whom he
trusted, and that they each armed themselves with
pick handles; that they headed this mob; that about
half-past seven or eight in the morning this mob
formed outside of the rock grade, this left-hand side
of Kej^stone Canyon, where they had established a
camp and were addressed by a man named Ingersoll,
claiming to be an attorney; he made a speech to these
men in wliich he told them that they had a right to
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go in here and asked tliem if they would be turned

back. M. B. Morrissey also made them a speech and

says, Will you go back or will you go in. That

the men cheered and shouted and said, "On to the

canyon." That about the time they started a man
named Kenyon, after conspiring and confederating

wath these officers and head men on the Alaska Home
Railway Co., took three or four sticks of dynamite,

with caps and fuse; that they were armed with a

gun; that they were upon the hill—the rock cut

goes into the canyon on the left side of the river, that

is, going in; this man Kenyon, accompanied by the

man Briel, took three or four sticks of giant powder,

caps and fuse, and climbed this hill, to reach a point

immediately over where Hasey was supposed to be

;

that upon a signal to be given by the leaders of this

mob, Kenyon was to light this fuse and drop it down.

The hill is a sheer jpi'ecipitous precipice over w^here

Hasey was on this rock grade below ; that they w^ere

to throw this powder over on a signal—that would

dispose of Hasey.

The testimony will show that owing to an error in

the time of starting or the length of time it took him

to climb, that this mob made their attack upon

Hasey, made their attack upon O 'Neil and the other

men there with him and were driven back and re-

pulsed before Kenyon got up there to use this dyna-

mite.

We will show you that this mob of men started,

many of them, with implements and tools ; they were

strung along, about 17'5 men, for quite a distance;

that when they got some distance up upon the rock
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grade, there was what was called a thorough cut,

that is to say, instead of the grade being open on

one side of the river or bottom and a wall of rock on

the other, there was a place where there would be

rock on both sides,—it had been a hill and cut

through, a thorough cut of probably 150 feet in

length.

The}' proceeded into this cut. Eight at the en-

trance to it there were about thirt}^ men, employees,

who had been working upon this rock grade for the

Copper Eiver & Northwestern Railway Co. who

stood in front of them, lined up on the grade.

That these men advanced in a threatening manner,

armed with these various pick handles and mattock

handles and these men simpl}^ fell to one side,

—

didn't oppose their entrance by force. That Wm.
O 'Neill who was the foreman and in charge of this

work, came running down and throwing up his hands

called as loud as he could, "Go back, go back,"

—

that if these men—he says,
'

' If you come in, you come

in here at your peril"; that they thereupon seized

O'Neil, violently assaulted him, threw him down,

where he struggled; three or four men had hold of

him and they forced him over to the bank of the rock

grade, beneath which was the torrent of the stream,

the Lowe River, in which no man could live ; that a

man named Biggs, John Biggs, another employee of

the Copper River & Northwestern Railway Co. came

running down also; that Hasey stood at a distance

of probably 150 or 200 feet, still further up the grade,

where he had erected a small pile of rock or a barri-

cade, as some are pleased to call it ; that Biggs came
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running down and came to the front of the mob and

he also waved them back and he said, "For God's

sake, go back, men!" He was immediately swal-

lowed up and seized and thrown into the middle of

this mob.

Another witness, Bert Case, stood on the side of

this rock work, about half way from w^here Hasey

stood ; it would make it a distance of about 100 feet

from the head of this m'ob. We will have a photo-

graph which will be introduced at the proper time

showing you exactly how these men all stood, the wall

of rock rising up on the hill to the left-hand side, the

grade, probably fifteen feet or more in width and the

right-hand side going on right into the waters of

Lowe Elver, which is a large glacier stream. That

Bert Case stood a little below the top of the grade

down where it slopes into the river and stood there

during the occurrence, during the entire occurrence.

He saw^ O'Neil first seized; he saw O'Neil seized

before the first shot was fired. He saw that the first

shot was fired by Hase}^ after he had lifted up his

hands repeatedly and called out for them to go back

;

he saw that the first shot was fired in the air, over

the heads of this mob. Counsel has stated that their

proof will show that at the first shot a man fell. We
will submit the evidence to you that the first shot was

fired over their heads, that the mob continued to ad-

vance and paid no attention; that the second shot

was fired low, striking the ground in front of this

mob; then two other shots followed in rapid suc-

cession.

This, gentlemen of the jur}^, we confidently expect
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to prove to you, sllo^Y to you, as the exact occurreuce,

the exact happenings that took place that day, after

which it will be a matter of argument, a matter of

the law applicable to this case, as given you by the

Court for your determination.

I omitted to say, gentlemen of the jury, the two

defenses here-the Copper Eiver & Northwestern

Railway Co. answering in legal form, the require-

ment of legal procedure, sets up its defenses separ-

ately; that while Hasey was its employee, while he

was there employed, that they instructed him to use

no violence or force toward anyone. The answer

of Hasey, which is made separately, what is known

as a separate answer, or separate pleading, sets out

the defense on the merits, the defense that his acts

were necessary in self-defense, and therefore justifi-

able.

Instructions of the Court.

Gentlemen of the Jury: You will when you retire

to consider of your verdict in this case take the plead-

ings with you.
J o A

The contentions made by the plaintiff and defend-

ants in these pleadings and the proof are briefly:

The plaintiff asserts that at and prior to the tune

the plaintiff was hurt the defendant railway com-

pany claimed and was in possession of a right of way

and grade through Keystone Canyon; that the de-

fendant Hasey was the agent of the defendant rail-

way company guarding and protecting its posses-

sion of that grade; that while guarding and protect-

ing that grade for the defendant railway company,

the defendant Hasey unlawfully shot and injured
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the plaintiff; that on account of the injuries so re-

ceived plaintiff claims he is damaged in the sum of

$25,000.

The defendant railway comj)any admits that at

the time mentioned it claimed and was in the peace-

able possession of said railroad grade; and by its

answer admits that it employed the defendant Hasey

as foreman in its work, but denies that it authorized

Hasey to use any force towards any person and al-

leges if the defendant Hasey shot the plaintiff, he did

so while acting wholly upon his own responsibility

and without the scope of his employment by the de-

fendant railway company and denies the damages

done the plaintiff.

The defendant Edward C. Hasey by his answer

admits that the railway company was in possession

of the railroad grade mentioned and admits that he,

the defendant Hasey, was in the actual possession

of said grade for the railroad ; he denies that he was

instructed to use all necessary force to prevent per-

sons passing over the said railroad grade ; he alleges

that at the time mentioned the plaintiff conspired

with about 175 other men, employees of the Alaska

Home Eailway Company, who, armed mth various

deadl}^ weapons made an assault upon the defendant

Hasey and his co-employees, without any cause or

provocation, whereby he was put in fear of his life

and great bodily harm. That the defendant without

using more force than was absolutely necessary to

protect his own person from great bodily harm or

death from the ]3laintiff and his co-conspirators and

rioters, discharged a rifle toward them; that if the
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plaintiff was injured it was not defendant's fault but

the result of said unlawful attack made by plaintiff

and Ms co-conspirators.

Plaintiif by bis reply denies that he conspired in

any way with the persons mentioned ; denies that an

assault was made upon the defendant Hasey or his

co-employees and denies that it was necessary for the

defendant Hasey to fire said rifle in protection of

himself, and alleges that the defendant Hasey was

not in any peril of bodily injury, at such time.

In this case the burden of proof is upon the plain-

tiff to establish by a fair preponderance of the evi-

dence the allegations of his complaint before he can

recover against either of the defendants.

The burden of proof is upon the defendants,

by a fair preponderance of the evidence, to establish

those affirmative defenses that they have set up,

which I have narrated to you.

Although in the pleadings which you will take to

your room the name of Mr. Hazelet appears as a de-

fendant in this case, he has been dismissed from the

case by the Court and it will not be necessary for you

to consider anything concerning his liability. The

case as it at present stands is between the plaintiff

and the defendant, The Copper River & Northwest-

ern Railway Company, and the defendant Edward C.

Hasey.

You will bear in mind that there are two defend-

ants in this case, and that while much of the law^ upon

which I will instruct you applies to both, yet there

is a difference in the matter of their liability, which

you must bear in mind.
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If the defendant Hasev was justified in shooting

in the manner in which he did, it does not make any

difference whether he did so while acting for the

Railroad Company or not, your verdict would be in

favor of both defendants; but if the defendant

Hasey acted wrongfully in that matter, he alone

would be liable to the plaintiff, miless at the time of

said shooting, he was acting ^vithin the scope of his

employment by the defendant railway com^Dany.

If you find that the shooting done by the defendant

Hasey resulting in the injury to the plaintiff was

done within the scope and in the course of his em-

ployment, and in the discharge of the work for which

he was employed by the defendant railway company,

that is, if it was done to hold possession of the grade

against the plaintiff and his associates, if it is shown

that he was employed for that purpose, the defendant

railway company would be liable for the proximate

results of any wrongful shooting on his part, al-

though such shooting was done by him in direct vio-

lation of instructions given him by his emploj^ers in

that regard.

This matter of scope of emplojTnent probably can

be best illustrated by a simple illustration,—that is,

if one of you men here hired a man to take a horse

and go on an errand for you out here a few miles and

you directed him to be careful and not override the

horse, but he did, while he was going on that errand

override and kill the horse, you would be liable for

his act ; but if, after he had done that errand for you

and returned to Seward, he then went on business of
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his own and overrode the horse, you would not be

liable.

There has been considerable testimony in this case

of oral admissions made by different parties con-

nected with this transaction. The Court instructs

you that testimony concerning the oral admissions

of a party should be received with caution.

There are various reasons for that—the recollec-

tion of witnesses concerning just what language was

used, after a length of time—the human memory is

faulty and if there is interest on the part of the wit-

ness, by changing a word here and there, the effect

of the admission may be destroyed, and there are

various other reasons why this instruction is given

you, regarding the necessary caution in weighing

and considering the testimony concerning the oral

admissions of parties.

You are instructed that the test of the master's

liability is not whether a given act was done during

the existence of the servant's employment, but

whether it was committed in the prosecution of the

master's business. Beyond the scope of his employ-

ment, the servant is as much a stranger to his master

as any third person. The master is only responsible

so long as the servant can be said to be doing the act,

in the doing of which he is guilty of negligence in

the course of his employment. A master is not re-

sponsible for any act or omission of his servant which

is not connected with the business in which he serves

him and does not happen in the course of his employ-

ment; and in determining w^hether a particular act

is done in the course of the servant's employment,
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it is proper, first, to inquire whether the servant was

at the time engaged in serving his master, and if you

find from the evidence in this ease, that the servant

Hasey fired the shot which injured the plaintiff

Phillips as a means of protecting his life or limb,

and not for the protection of the property of the de-

fendant corporation, then, I instruct you that the

said Hasey committed said act outside of the scope

of his authority, and your verdict should be in favor

of the defendant corporation.

You are instructed that if the servant Hasey acted

beyond the scope of his employment at the time he

fired the shot which wounded Phillips, he is as much
a stranger to the defendant corporation as any third

person, and his act in that case cannot be regarded

as the act of the defendant corporation, and if you

find from the evidence that the shooting of Phillips

was beyond the scope of the defendant Hasey's em-

ployment, then the defendant corporation is not

liable in damages to the plaintiff PhillijDS.

You are instructed that in determining the ques-

tion as to whether or not the servant Hasey was

acting within the scope of his authority at the time

he wounded the plaintiff Phillips, you must be guided

by the facts and circumstances surrounding this case

and the situation as sho\\Ti.

You are instructed, gentlemen of the jur}^ that

if you find from the evidence in this case that Ed-

ward C. Hasey fired the shot that injured the plain-

tiff Phillips, it is immaterial whether said Hasey

was justified in doing so or otherwise, so far as the

Railroad Company is concerned, unless you are satis-
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fied by a fair preponderance of the evidence that the

said shot was fired in the interest of the said corpora-

tion for the protection of its property, and if you

find that said shot was not fired to protect the inter-

ests of said defendant corporation, then you cannot

return a verdict against it.

You are instructed that it is the rule that the

master is civilly liable for the torteous or wrongful

acts of his servant done in the course and within the

scope of his employment. Whether the act be one

of omission or commission, whether negligent, fraud-

ulent or deceitful, if it be done in the course of his

employment and within its scope, the master is liable

;

and it makes no difference that the master did not

authorize or even know of the servant's act or neg-

lect, or even if he disapproved or forbade it, he is

equally liable if the act was done in the scope and

course of his service and employment.

If the defendant Hasey was at the time of the

shooting employed by the defendant railway com-

pany to hold possession of this grade against the

plaintiff and other employees of the Home Eailway

Company and did the shooting resulting in plaintiff 's

injurj^ for the purpose of maintaining that posses-

sion and such shooting was wrongful both defend-

ants would be liable therefor; but if the defendant

Hasey when so shooting did so wholly disconnected

with the matter for which he was employed by the

company, whether he did so mistakenly, accidentally

or in self-defense, right or wrong or maliciously, he

alone would be responsible and the railway com-

pany could not be held liable therefor.
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A conspiracy is a combination between two or

more persons for accomplishing an unlawful object

or for accomplishing a lawful object by unlawful

means.

Where individuals associate themselves together in

an unlawful enterprise any act done in pursuance

of the conspiracy by one of the conspirators is in

legal contemplation the act of all.

The defendant Hasey by his answer alleges that

the plaintiff and his associates conspiring together

came upon the defendant's grade and violently and

riotously assaulted the defendant Hasey and his

associates.

Before the acts and admissions of the plaintiff's

associates can be considered as the acts and admis-

sions of the plaintiff such a combination or con-

spiracy must be shown.

You are further instructed that any threats on the

plaintiff Phillips, or those acting with him, on the

morning of the 25th of September, 1907, to take pos-

session of the grade of the Copper River & North-

western Railway Company, if you should find that

any such threats were made, were admitted in evi-

dence for your consideration in determining the

animus and purpose of the plaintiff Phillips, and

those acting with him, in attempting to go upon the

grade of the Copper River & Northwestern Railway

Company on the morning of the 25th of September,

1907 ; and you may consider siicli threats if you be-

lieve any were made, for that purpose alone, even

though such threats were not communicated to the de-

fendant before the shooting. You may also take into
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consideration the conduct of tlie plaintiff Phillips,

and those acting with him, on the morning of the

25th of September, 1907. The tools, implements or

weapons, if you find they had any such in their pos-

session on that morning, may be taken into consid-

eration by you as bearing upon the purpose and ob-

ject of the plaintiff Phillips, and those acting with

him on that morning; that is, whether or not they

were using the same to go peaceably through the can-

yon, as claimed by the plaintiff, or whether they were

going on to said grade for the purpose of taking pos-

session of the grade, as claimed by the defendant,

and all their acts and conduct on that occasion, as

well as the meeting at Camp Comfort, if you find

that "there was such a meeting, together with all their

other acts proven in this case.

You are further instructed that if you shall find

from the evidence in this case that any threats to

take the life or to do great bodily harai to the de-

fendant Hasey, or to the employees of the Copper

River & Northwestern Railway Company, were

made by the plaintiff John Phillips, or those who

acted with him on the morning of September 25,

1907, and that such threats were communicated to

the defendant Hasey, prior to the shooting, as hav-

ing been made by the plaintiff Phillips, or those act-

ing with him on that morning, you may consider

such threats as you may find to have been made and

conmiunicated, if any, to the defendant Hasey, as

bearing upon the intent and motive of the defendant

Hasey at the time he did the shooting and as to

whether at that time he had reason to believe, and did
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actualty believe, that he, or any of the employees of

the Copper Eiver & Northwestern Eailway Com-

pany, were in imminent danger of death or great

bodily harm on the morning of September 25, 1907.

The defendant Hasey in effect makes the follow-

ing defenses:

First : That he was acting in self-defense.

Second : That he was acting in defense of the man
O'Neill, whom he believed to be in danger of great

bodily harm.

Third : That he was acting in defense of property

of which he was in possession, and which it was his

duty to protect. As to the legal principles and

rules of law to be applied to the several defenses by

you in your consideration of the evidence which you

deem to have a bearing in these defenses, or to any of

them, you will be instructed in the succeeding

charges.

The law of self-defense is founded on necessity.

In order to justify or excuse the taking of human
life or the use of a deadl}^ weapon which may reason-

ably result in the taking of human life on the ground

of self-defense it must appear that the joartj^ slay-

ing or using such weapon had reason to believe and

did believe that he was in danger of his life or re-

ceiving great bodily harm and it must also appear

that he believed as a reasonable man that in order to

avoid such danger it was necessary for him to so kill

or use such weapon. The danger of losing life or

receiving great bodily harm must be real or honestly

believed to be so at the time and on reasonable

grounds. The danger must be aj)parent, innninent
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and existing at the very time, or believed to be so,

on reasonable grounds.

An assault is an attempt by one person to commit

an unlawful injury upon the person of another, with

the present ability so to do,—that is the sense in

which it is used in these instructions.

The Court further instructs you that, if you shall

find from all the evidence in this case that John

Phillips and those with whom he was acting and co-

operating on the morning of September 25, 1907,

made an assault upon W. A. O'Neill—that a mere

assault or the danger of a battery alone, without any

real or apparent danger to life or limb, is not a jus-

tification for the use of a deadly weapon. Where,

however, an assault is attended with such demon-

stration and the present ability to execute it, as to

indicate to the defendant, acting reasonably upon

appearances, that the person assaulted is in immi-

nent danger of death or great bodily harm, the de-

fendant has a right to withstand the assault upon the

other, resorting for that purpose, if it reasonably ap-

pears and he actually believes it to be necessary, to

the use of deadly weapons against the assailants;

and if you shall find that the defendant Hasey, at the

time he shot the plaintiff Phillips had reason to be-

lieve, and did actually believe, that O 'Neill was in the

situation just described, that is, in iixanediate danger

of death or great bodily harm at the hands of the

plaintiff Phillips, or those acting and co-operating

with him at the time, and that the defendant, acting

upon that belief alone, fired the shot, then the action

of the defendant was justified but not otherwise ex-
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cept as explained to you in these instructions.

Any entry upon the land of another without his

license or permission is a trespass and is unlawful.

A person may repel force by force in defense of

his property or the property of which he is in the

actual and peaceable possession, as well as in defense

of his person, against those who manifestly intend

and endeavor by ^dolence or surprise to commit a

known felony upon either and if need be, to kill his

adversary. But the right to defend proTDerty against

one who manifestly intends or endeavors by violence

or sui'prise to commit a known felony to the extent of

slaying the aggressor or using a deadly weapon in

such a manner as to render such slaying a reasonable

result does not include the right to defend it to the

same extent where there is no intention or apparent

intention to commit a felony.

T would say in this connection that a felony against

real property would be arson, the burning of a house

at night time, a dwelling-house in the night time, and

there may be other felonies, but so far as a felony

against any real property in this case is concerned,

there has been no evidence of any and no argument

has been based upon that.

A man may use force to defend his real or personal

property or property of which he is in the actual and

peaceable possession against one who endeavors to

dispossess him without right, taking care that the

force used does not exceed what reasonably appears

to be necessary for the purpose of defense and pre-

vention. But in the absence of an attempt to commit

a felony he cannot defend his property to the extent
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of killing the aggressor for the purpose of preventing

a trespass, and if he should do so, he would be guilty

of a felonious homicide. Life is too valuable to be

sacrificed solely for the protection of property

against a mere trespass. Rather than slay the ag-

gressor to prevent a mere trespass when no felony is

attempted, he should yield and appeal to the courts

for redress. But the owner of property may slay a

trespasser if it should become necessary in the

progress of the difficulty produced by his defense of

his property to protect his life and his person from a

felonious assault.

The fact that the owner of property or one in the

actual and peaceable possession of property uses

force to protect his property does not deprive him of

the right to protect himself against the violence of a

trespasser induced by such action on his part.

The Court charges you that you have nothing to do

with the question of title or the right of ownership as

to the premises in the possession of the defendant or

the employees of the Copper River & Northwestern

Railway Company, on the morning of September 25,

1907. The person or persons in actual possession

of the ground mentioned in the testimony had a right

to command any intruder to depart, and if he re-

fused, to eject him from the premises by the use of

sufficient physical force, as defined in these instruc-

tions.

The Court charges you in this regard that the de-

fendant was not bound to retreat, nor to consider

whether he could safely retreat and thus surrender

the property to the persons seeking to gain possession
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thereof, if you shall find that there was any attempt

made to deprive him of such possession; but he was

not, though he was entitled to stand his ground, just-

ified in a resort to a deadly weapon or the taking of

the life of a trespasser, if you shall find they were

trespassers, simply because they may have been tres-

passers. The defense of the possession should be dis-

tinguished from the defense of life or person, for it

is in the defense of the latter, that is, life and person,

and not the former, that is, property, that one may
slay another. If you shall find that there w^as an at-

tempt to take such property or to deprive the de-

fender of his possession thereof, and that the acts and

conduct of those seeking to dispossess him, viewed in

the light of the surrounding circumstances, induced

in the defendant a reasonable belief that his own life,

or the life of any of those assisting him in protecting

the propert}'', was in imminent danger, or that they or

he were threatened with great bodily harm, then he

had a right to defend himself or those assisting him,

even to the resort to the use of deadly weapons and to

the extent of taking the life of his assailants, if it ap-

peared necessary to him, as a reasonable man, to do

so. But this is self-defense and not the defense of

property, and the Court charges you to bear in mind

this distinction between the defense of property and

the defense of person in your consideration of this

case.

You are instructed that in the consideration of this

case the rights of the Copper Eiver & Northwestern

Railway Company and the Alaska Home Railway

Company to the Keystone Canyon or any right of
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way ill or tlirough the same or any forfeiture thereof,

are not involved, and you are not to try in this action

any question of title as between these two companies.

You are instructed that the right to defend is

granted to the person in the mere possession of prop-

erty, and the rule of law is that a person in the actual

possession of property may lawfully repel by force

any forcible attemiDt to take the property from his

possession. The person in possession has the right

to use as much force as is necessary to prevent his

exclusion from the property. But you will consider

that with what I have already instructed you regard-

ing the fact that he is not authorized to go to the ex-

tent of killing or using a deadly weapon, if all that is

threatened is a mere trespass.

So in the present case, if you find that the defendant

was in the possession of the railroad grade, and that

the plaintiff Phillips and those concerting and acting

with him were attempting forcibly to exclude or

drive him from such possession, or were attempting

by force to get the possession of the property, then

the defendant had the right to repel the force by suffi-

cient force to prevent the accomplishment of such at-

tempt
;
and if the plaintiff Phillips and those acting

in conjunction with him went upon the said grade

with the manifest intent and with the means to com-

mit a known felony, if necessary to accomplish the

end intended, the defendant was justified in resisting

such attempt even to the extent of taking the life of

his assailant or assailants.

The Court charges you that you are exclusively the

judges of the credibility of witnesses and the weight
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to be given to the testimony of each. You have the

right to determine from the aj)pearance of the wit-

nesses on the stand, their manner of testifying, their

apparent candor, and intelligence, or lack of candor

and intelligence, their interest or lack of interest in

the result of the trial, and from all the surrounding

circumstances appearing in the trial, which witnesses

are more worthy of credit, and to give credit accord-

ingly.

And in determining upon the credibility of the evi-

dence and the credibility of the witnesses you w^ill, as

one of the counsel has said, use all your common
knowledge and experience in human affairs to deter-

mine where the truth lies. You will take into con-

sideration the character of the witnesses, in so far as

it may be shown b}^ the evidence in this case; the

manner in which they gave their testimony, whether

they did it freely and voluntarily and with candor, or

whether they were reluctant and appeared to be hold-

ing back something, or whether they were too willing

;

and you will likewise take into consideration their

age and experience and the position they occupy and

the opportunity^ they had to know and see and hear

the things about which they undertook to testify.

You are instructed that the evidence is to be esti-

mated, not only by its own intrinsic weight, but also

according to the evidence which it is in the power of

one side to produce and the other side to contradict

;

and therefore if the weaker and less satisfactory evi-

dence is offered, where it ai^pears that stronger and

more satisfactor}^ evidence is within the power of the

party to produce, the evidence offered should be
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viewed with distrust.

You are further instructed that you are not bound

to find in conformity with the declaration of any

number of witnesses which does not produce convic-

tion in your minds, against a less number, or against

a presumption, or other evidence satisfying your

minds.

You are instructed that if you find and believe

from the evidence in this case, that any witness has

wilfully testified falsely in one part of his testimony,

you are at liberty to distrust him in other parts, and

you may reject all or any part, of his testimon}^ but

you are not bound to do so. You should reject the

false part, and give such weight to other parts as you

may think they are entitled to receive at your hands.

You should not fail to weigh and consider, and give

proper effect to all the evidence in the case which you

believe to be truthful and not false.

You are instructed that it is not proper for counsel

in the argument of the case, or at any time during the

trial, to state any matter or thing bearing upon any

question of fact and claimed to be within their own
personal knowledge, or which may have been stated

to them by others not witnesses in the case. And you

are further instructed to disregard all such state-

ments, if any have been made, and make up your ver-

dict upon the evidence actually given in the case,

without placing any reliance upon or giving any

credit to any statements of counsel not supported by
the evidence.

I further instruct 3'ou that if you find from the evi-

dence, all of the issues in this case in favor of the
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plaintiff, and that be is entitled to recover, the meas-
ure of his recovery should be limited strictly to what
is called compensatory damages, in so far as the de-

fendant coiporation is concerned, and in assessing

such damages, the jury may consider in making the

award

—

First: Such sum as will compensate him for the

reasonable value of the services for medical attend-
ance, for medicines, nursing and hospital fees paid
or incurred, if any such expenses have been proven,
in attempting to effect a cure.

Second: The period that he was disabled by such
injury, if it has been shown by the evidence.

Third
:
If the injury is of a permanent nature and

has impaired the plaintiff's power to earn money in
the future, such sum as will compensate him for such
loss of power.

But in estimating such damage, the evidence must
show the actual sums paid or incurred by the plaintiff
for such expenses.

You are further instructed that one injured by the
negligence of another can recover damages only for
such future pain as the evidence shows he is reason-
ably certain to endure ; a showing of reasonable prob-
ability is not sufficient.

You are allowed to assess a reasonable sum to the
plaintiff to compensate him for the suffering he has
already endured, but so far as future suffering is con-
cerned, the rule of law is different—it must be shown
to be reasonably certain,—his suffering for the
future, and you will note the distinction between a
reasonable certainty and a reasonable probability; a
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thing may be probable and not be certain; a thing

may be reasonably probable and not be reasonably

certain.

Yon are instrncted that damages may be divided

into two classes: what the law terms actual damages,

and what is known in the law as exemplary or pun-

itive damages. You are instructed that since the

evidence in this case shows no act upon the part of

the defendant corporation which is malicious, then if

your verdict be for the plaintiff, it cannot be for a

greater sum than the actual damages sustained by

him, so far as the corporation is sustained.

For you to find that the act of Hasey was wanton

and malicious, that does not show that the act of the

corporation in hiring him and putting him out there

was wanton and malicious. His act is the act of the

corporation, but his intent is his own. Before the

corporation should be mulcted in punitive or exem-

plary damages, its managing ofhcers, its boaid of

directors, its president, must have been shown to have

intended what the man Hasey did. If one of you

had put a man to guard your property and he over-

stepped his rights in that regard and went so far as

to wantonly kill another in the defense of the prop-

erty, you would be liable for the actual damages, but

he would be liable, not only for the actual damages,

but for something to punish him for the wicked and

wanton and reckless intent he had in the killing.

In this case, as in all other cases in this country it

is important that a verdict should be arrived at. I

took pains to instruct you in the beginning that you

were not to discuss the case until you finally retired
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to consider of your verdict. In the eye of the law
you are not supposed to make up your minds concern-
ing what your verdict will be imtil you get together,

and not only have had the advantage of all the evi-

dence and the arguments of counsel and the instruc-
tions of the Court, but have discussed it and con-
sidered it with your fellows. In this country, where
it is so expensive to try lawsuits and delays must nec-
essarily occur or happen, with only a few courts and
those covering a great territory, it is not only import-
ant to the plaintife and important to the defendant,
it is important to the Government, it is important to
other juries, that men may not be taken from their
businesses to try and retry and retry cases. This
jury is in just as good a position to finally determine
this case as any jury that can ever be chosen. It is

not meant to intimate to you that one of jow should
surrender his own sound judgment regarding the
facts in this case, but you should not allow any mere
pride of opinion or obstinacy in an opinion once ex-
pressed to prevent you from doing all you can to ar-
rive at a verdict in this case.

The Court will submit to you three forms of ver-
dict:

One,—if you decide in favor of both defendants,
it will be in their favor against the plaintiff. One
will be in favor of the plaintiff and against both de-
fendants, and one in favor of the plaintiff and against
the defendant Edward C. Hasey. The latter two, the
one against both defendants and the one against Ed-
ward C. Hasey there will be a blank left in it; if you
decide in favor of the plaintiff against them or the
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defendant Hasey, .you will insert the amount which

you assess as his damages and cause the verdict, which

agrees with the one at which you arrive, to be signed

by your foreman and returned into court. You

understand that not onl,y the pleadings, but the ex-

hibits will be sent to youv jury room, with the plead-

ings and these three forms of verdict.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plainti:ff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEOROE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Verdict.

We, the jury duly impaneled and sworn in the

above-entitled case, do, upon our oaths, find for the

plaintiff and against the defendants. The Copper

River & Northwestern Railway Company, a corpora-

tion, and Edward C. Hasey, and each of them, and

assess plaintiff's damages at the sum of Fifteen

Thousand Dollars ($15,000).

L. H. PEDERSEN,
Foreman.

Entered Court Journal No. 5, page No. 920.



342 The, Copper River etc. By. Co. et al.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 22, 1910. Ed. M. Lakin,

Clerk.

UNITED ST.ATES OE AMEEICA.

United States District Court, District of AlasUa,

Third Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,
Plaintife,

vs.

THE COPPEE RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

GEOROE C. HAZELET and EDWARD C.

HASEY,
Defendants.

Motion for New Trial.

Come now the defendants, Copper River & North-

western Railway Compan}^ and Edward C. Hasey, in

the above-entitled action, and move the Court to set

aside the verdict rendered herein in favor of the

plaintiff and against the defendants, on the 22 day of

August, A . D. 1910, in the sum of Fifteen Thousand

Dollars, and to grant a new trial herein for the fol-

lowing causes, materially affecting the substantial

rights of said defendants

:

First : Irregularity in the proceedings of the court,

and abuse of discretion in the Court, by which said

defendants were prevented from having a fair trial

in this, to wit, that the Court should have granted a
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continuance of this cause, as asked in said defendants'

motion for said continuance, supported by affidavits

filed herein, to enable said defendants to procure the

attendance or deposition of indispensable and ma-

terial witnesses.

Second: Excessive damages appearing to have

been given under the influence of passion or pre-

judice.

Third : Insufficiency of the evidence to justify the

verdict of the jury, and that said verdict is against

law in this, to wit : That there is no evidence adduced

therein to show that the defendant Copper Eiver &
Northwestern Railway Company, or any of its officers

or agents thereunto authorized, did direct, instruct

or authorize the said defendant Hasey, to use any

violence or shoot or injure any person whomsoever,

but that, on the contrary, the undisputed evidence

shows that said defendant Hasey was expressly

warned, cautioned and prohibited from shooting or

injuring any person whomsoever; the undisputed evi-

dence shows that the said Hasey either fired the shots

in self-defense, or in the necessary defense of W. A.

O 'Neil, his co-employee, or else shot maliciously and

without any provocation whatsoever, and outside of

the scope of his employment and authority.

Fourth : Error in law occurring at the trial, ex-

cepted to by said defendants.



344 The ,Copper River etc. By. Co. et al.

This motion will be urged upon all the records,

papers, pleadings, testimony and proceedings herein.

Dated this 22 day of August, A. D. 1910.

B'EOWN & LYONS,
Attorneys for Defendants, Copper Biver & North-

western Eailway Company and Edward C.

Hasey.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 22, 1910. Ed. M. Lakin,

Clerk.

United States of America,

District of Alaska,—ss.

Due and legal service is hereby accepted, this 22d

day of August, A. D. 1910, by receiving a copy there-

of, duly certified to by Brown & Lyons, attorneys for

the defendants.

L. V. RAY and

E. E. RITCHIE,
Attorneys for Plaintiff.

[Endorsed] : No. 3-69. United States District

Court, District of Alaska, Third Division, at Seward,

Alaska. John Phillips, Plaintiff, vs. The Copper

River & Northwestern Railwa}^ Co., George C. Haze-

let and Edw^ard C. Hasey, Defendants. Original

Motion for New Trial. R. J. Boryer, Brown &
Lyons, Attorneys for C. R. & N. W. Ry. Co. and Ed-

ward C. Hasey. Cordova, Alaska.
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UNITED STATES OF AMERICA.

United States District Court, District of^ Alaska,

Tliird Division, Pacific Court District.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE OOPPEiR RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants.

Affidavit [of F. M. Brown, Filed August 23, 1910].

United States of America,

District of Alaska,—ss.

F. M. Brown, being duly sworn, says: He is one

of the attorneys for the defendant in the above-en-

titled action; that on the trial of said action, during

the argument to the jury, by E. E. Ritchie, Esq., at-

torney for plaintiff on the 22d day of August, A. D.

1910, the said E. E. Ritchie stated to said jury that

they' should estimate the actual damage to plaintiff

by reason of the impairment of his capacity to labor

at One Dollar a day, or Three Hundred Dollars a

year, and that a reasonable expectancy of the time

during which plaintiff would be able to labor was

t^v^enty-five years from September, 190^7, which would

make such actual damage to plaintiff $7,500.00.

F. M. BROWN.
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Subscribed and sworn to before this the 22d day of

August, A. D. 1910.

CURTIS E. MOEFORD,
Notary Public in and for the District of Alaska, Re-

siding at Seward.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 23, 1910. Ed. M. Lakin,

Clerk.

[Affidavit of John Lyons and S. 0. Morford, Dated

August 22, 1910.]

United States of America,

District of Alaska,—ss.

John Lyons and S. O. Morford, being duly sworn,

each for himself and not one for the other, says : That

he has read the within affidavit of F. M. Brown and

understand the contents thereof ; that he was present

at the time mentioned in said affidavit and heard the

said statement made to the jury by said E. E. Ritchie,

and that the within and foregoing affidavit of said F.

M. Brown is true.

S. O. MORFORD.
JOHN LYONS.

Subscribed and sworn to before me this the 22d day

of August, A. D. 1910.

CURTIS R. MORFORD,
Notary Public in and for the District of Alaska,

Residing at Seward.

United States of America,

District of Alaska,—ss.

Due and legal service is hereby accepted, this 23d

day of Aug., A. D. 1910, by receiving a copy thereof,
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duly certified to by F. M. Brown, attorney for the

defendants.

L. V. RAY,
One of Attorneys for Plaintiff.

[Endorsed] : No. 369. United States District

Court, District of Alaska, Third Division at Valdez.

John Phillips, Plaintiff, vs. The Copper River &

Northwestern Ry. Co. and Edward C. Hasey, De-

fendants. Original Affidavit of F. M. Brown, R. J.

Boryer, Brown & Lyons, Attorneys for Copper River

& N. W. Ry. Co. and Edward C. Hasey. Cordova,

Alaska.

[Affidavit of S. 0. Morford, Filed August 23, 1910.]

UNITED STATES OF A:MERICA.

United States District Court, District of Alaska,

Third Division, Pacific Court Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a CoiTooration),

and EDWARD C. HASEY,
Defendants.

United States of America,

Territory of Alaska,—ss.

S. O. Morford, being first duly sworn, deposes and

says : That he is a citizen of the United States, over

the age of 21 years, and a resident of Alaska ; that he



348 The Copper River etc. By. Co. et al.

has j)resented the following statement to the leading

citizens and business men of the town of Seward

:

That the ]Diiblicity and agitation concerning the

so-called conservation, together with charges that

the '

' Guggenheims " (who are interested in and

closely associated with the above-named defendant,

the Copper Eiver & Northwestern Eailway Com-
pany) are attempting to gobble up and monopolize

all the coal, copper and other resources of Alaska,

which have generally prevailed throughout the

United States and Alaska during the past few

months, have created an intense prejudice against the

so-called " Guggenheims " and all enterprises in

Alaska with which they are connected ; that for said

reason it is hardly possible at this time, for the said

Copper Eiver & Northwestern Eailway Company,

or any company or enterprise with which the said
'

' Guggenheims " are associated to have a fair and

impartial trial anywhere in Alaska ; that the verdict

returned in the above-entitled case, in favor of the

plaintiff, and against defendant, was undoubtedly

rendered by said jury under the influence of said pas-

sion and prejudice and that said verdict is excessive

and could not have been rendered save through pre-

judice
;

That each and all of said citizens admit the facts

therein stated to be true, but decline to make affi-

davit thereto, for the reason that popular feeling is

such that the signing of said affidavit by them would

be detrimental to their business interests.

S. O. MOEFOED.
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Subscribed and sworn to before me this 2'3d day of

August, A. D. 1910.

CURTIS R. MORFORD,
Notary Public for Alaska.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 23, 1910. Ed. M. Lakin,

Clerk.

United States of America,

District of Alaska,—ss.

Due and legal service is hereby accepted, this

day of Aug., A. D. 1910, by receiving a copy thereof,

duly certified to by F. M. Brown, attorney for the

defendants.

L. V. RAY,
One of Attorneys for Plaintiff.

[Endorsed] : No. 369. United States District

Court District of Alaska, Third Division at Valdez.

John Phillips, Plaintiff, vs. The Copper River &
Northw^estern Ry. Co. and Edward C. Hasey, De-

fendant. Original Affidavit. R. J. Boryer, Brown
& Lyons, Attorneys for Defendants. Cordova

Alaska.
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[Affidavit of W. M. Sauers, Filed August 24, 1910.]

UNITED STATES OF AMERICA.

United States District Court, District of Alaska,

TJiird Division, Pacific Court Division.

No. 369.

JOHN PHILLIPS,

Plaintiff,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Coiporation),

and EDWARD C. HASEY,
Defendants.

United States of America,

Territory of Alaska,—ss.

W. M. Sauers, being first duly sworn deposes and

says : That lie is a citizen of the United States, over

the age of 21 years, and a resident of Alaska

;

That L. V. Ray, on the 23d day of August, 1910,

at the hour of about 11 o'clock A. M., came to the

place of business of affiant and presented an affidavit

for his signature, which said affidavit affiant did not

read, but what purported to be the substance of the

said affidavit was stated to him by said L. V. Ray,

who, said that the affidavit was for the purpose, in

case of a new trial, to have the said cause again tried

at Seward; that defendants, in case of a new trial,

were seeking to have the case removed from Seward

and tried elsewhere ; that had affiant read with care

said affidavit and understood its purport he would
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not have signed the same

;

That affiant honestly and truly believes that the

publicity and agitation concerning the so-called con-

servation, together with charges that the "Guggen-

heims" (who are interested in and closely associated

with the above-named defendant, the Copper River

& Northwestern Railway Company) are attempting

to gobble up and monopolize all the coal, coj)per and

other resources of Alaska, which have generally pre-

vailed throughout the United States and Alaska dur-

ing the past few months, have created an intense pre-

judice against the so-called " Guggenheims " and all

enterprises in Alaska with which they are connected

;

that for said reason it is hardly possible, at this time,

for the said Copper River & Northwestern Railway

Company, or any company or enterprise with which

the said "Guggenheims" are associated, to have a

fair and impartial trial anywhere in Alaska.

W. M. 'SAUER'S.

Subscribed and sworn to before me this 24th day

of August, A. D. 1910.

S. 0. MORFORD,
Notary Public for Alaska.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakin,

Clerk.
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[Affidavit of Frank K. Nichols, Filed August 24,

1910.]

In the District Court for the District of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-
WAY CO. and EDWARD C. HASEY,

Defendants.

United States of America,

District of Alaska,—ss.

Frank H. Nichols, being first duly sworn, deposes

and says: That lie is a citizen of the United States

and a resident of the town of Seward, Alaska; that

he is manager of the Cold Storage Plant and Pack-

ing-house of the Frye-Bruhn Companj^, doing a gen-

eral and extensive mercantile business; and is well

informed and acquainted with the status of public

opinion in the town of Seward. Affiant saj^s that

there is no prejudice, hatred or ill-will against the

defendant Copper River & Northwestern Ry. Co. or

against the so-called " Guggenheims " existing in the

town of Seward; that no citizen of Seward is op-

posed to their efforts in opening and developing the

vast resources of the country, but, on the contrary,

affiant states that the opinion publicly expressed and

known to affiant is that it is earnestly desired and
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hoped that the so-called "Guggenheims" will con-

tinue in the expenditure of capital in Alaska, for

without capital the resources of the country would

lie dormant and undeveloped; that there is no pre-

judice against the "Guggenheims" as constructive

capitalists and they have nothing to fear at the hands

of the citizens of Seward in any matter pending in

the courts effecting their rights, but they will re-

ceive a square deal; that there is, however, a violent

and intense prejudice against certain political trick-

sters and parasites who for their own private ends

have sought to cause prejudice against the so-called

"Guggenheims," but this prejudice does not extend

to the "Guggenheims" or any of their enterprises.

Affiant further says that the verdict rendered in the

above-entitled cause was rendered by a jury com-

posed of respectable and honorable men and affiant

believes, men wholly without prejudice and men of

stability of character, not easily swayed by passion,

and that nowhere in Alaska would it be possible to

secure a jury of citizens better qualified or less likely

to be influenced by passion or prejudice.

j-geal] FRANK H. NICHOLS.

Subscribed and sworn to before me, this 24th day

of August, 1910.

L. V. RAY,

Notary Public for Alaska, Residing at Seward.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakin.
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[Affidavit of S. L. Colwell, Filed August 24, 1910.]

In the District Court for the District of Alaska,

Third Division.

No. 369'.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-
WAY CO. and EDWARD C. HASEY,

Defendants.

United States of America,

District of Alaska,—ss.

S. L. Colwell, being first duly sworn deposes and

says: That lie is a citizen of the United States and

a resident of the town of Seward, Alaska; that he

is a business man, of several years' residence in

Alaska, and doing a general and extensive mercantile

business; and is well informed and acquainted with

the status of public opinion in the town of Seward.

Affiant says that there is no prejudice, hatred or

ill-will against the defendant. Copper River & North-

western Ry. Co., or against the so-called "Guggen-

heims '

' existing in the town of Seward ; that no citi-

zen of Seward is opposed to their efforts in opening

and developing the vast resources of the country, but,

on the contrary, affiant states that the opinion pub-

licly expressed and known to affiant is that is is earn-

estly desired and hoped that the so-called Guggen-

heims will continue in the expenditure of capital in
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Alaska, for without capital the resources of the coun-

try would lie dormant and undeveloped; that there

is no prejudice against the Guggenheims as construc-

tive capitalists and they have nothing to fear at the

hands of the citizens of Seward in any matter pend-

ing in the courts affecting their rights, but they will

receive a square deal ; that there is, however, a violent

and intense prejudice against certain political trick-

sters and parasites who for their own private ends

have sought to cause prejudice against the so-called

Guggenheims, but this prejudice does not extend to

the Guggenhehns or any of their enterprises. Affi-

ant further says that the verdict rendered m the

above-entitled cause was rendered by a jury com-

posed of respectable and honorable men and affiant

believes, men wholly without prejudice and men of

stability of character, not easily swayed by passion,

and that nowhere in Alaska would it be possible to

secure a jury of citizens better qualified or less likely

to be influenced by passion or prejudice.

[Seal]
S- L. COLWELL.

Subscribed and sworn to before me, this 24th day

of August, 1910.

^ ^ ^^^^

Notary Public for Alaska, Eesiding at Seward.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakm,

Clerk.
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[Affidavit of T. D. Corlew, Filed August 24, 1910.]

In the District Court for the District of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPEPv RIVER & NORTHWESTERN RAIL-
WAY CO. and EDWARD C. HASEY,

Defendants.

United States of America,

District of Alaska,—ss.

T. D. Corlew, being first duly sworn, deposes and

saj^s : That lie is a citizen of the United States and a

resident of the town of Seward, Alaska; that he is

manager of the Pacific Coast Trading Company,

doing a general and extensive mercantile business;

and is well informed and acquainted with the status

of public opinion in the town of Seward. Affiant

says that there is no prejudice, hatred or ill-will

against the defendant. Copper River & Northwestern

Ry. Co., or against the so-called " Guggenheims

"

existing in the town of Seward; that no citizen of

Seward is opposed to their efforts in opening and

developing the vast resources of the country, but, on

the contrary, affiant states that the opinion publicly

expressed and known to affiant is that it is earnestly

desired and hoped that the so-called " Guggenheims "

will continue in the expenditure of capital in Alaska,
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for without capital the resources of the country

would lie dormant and undeveloped; that there is no

prejudice against the "Guggenheims" as construc-

tive capitalists and they have nothing to fear at the

hands of the citizens of Seward in any matter pend-

ing in the courts affecting their rights, but they will

receive a square deal; that there is, however, a vio-

lent and intense prejudice against certain political

tricksters and parasites who for their own private

ends have sought to cause prejudice against the so-

called ''Guggenheims," but this prejudice does not

extend to the ''Guggenheims" or any of their

enterprises. Affiant further says that the verdict

rendered in the above-entitled cause was rendered by

a jury composed of respectable and honorable men

and affiant believes, men wholly without prejudice

and men of stability of character, not easily swayed

by passion, and that nowhere in Alaska would it be

possible to secure a jury of citizens better qualified

or less likelv to be influenced by passion or prejudice.

ipACIFIC COAST TRADING CO.,

T. D. CORLEW,
Manager.

Subscribed and sworn to before me, this 24th day

of August, 1910.

[Seal] L- V- I^^Y'

Notary Public for Alaska, Residing at Seward.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakin,

Clerk.
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In flie District Court for tJie Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

versus

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants.

Counter-affidavit of L. V. Ray [Filed August 24,

1910], on Defendants' Motion for New Trial.

United States of America,

District of Alaska,—ss.

L. V. Ray, being first duly sworn, on oath deposes

and says: That he is one of the attorneys for the

aboYe-named plaintiff, and as such attorney, affiant

was personal!}^ present at all stages of the trial of

the above-entitled case; that affiant has read the

affidavit of F. M. Brown, Esq., one of the defendants'

attorneys, with reference to certain remarks made

in the course of his argument to the jury by E. E.

Ritchie, Esq., one of plaintiff's attorneys, and in

reply thereto affiant states that in substance the said

Ritchie made the following remarks concerning the

particular phase of the case specified in said affidavit

of F. ]\I. Brown; that in estimating and computing

the amomit of damages to be awarded plaintiff, the

jury should take into consideration the evidence

showing plaintiff to be an able bodied man possessed
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of full physical health and earning as a laborer the

highest going wages paid for labor on railroad grade

wo^'rk, at the rate of $4.00 per day, prior to tJie

September 25th, 1907, the date of injury; that the

evidence showed that since said date, after coming

out of the hospital, plaintiff could only secure em-

ployment as a ''bull cook," a menial occupation, and

plaintiff was unable to perform and do hard work

or the work plaintiff had continually followed up to

the date of injury ; that as the evidence showed, plain-

tiff when able to perform work, since the date of in-

jury, had received $2.00, $1.50 and $1.00 less per day

than he would have earned had he not sustained the

injuries complained of ; that a reasonable expect-

ancy of the time during which plaintiff would be

able to perfonn the work of an ordinary laborer in

good health would be twenty-five years, and that at a

minimum figure the actual damage to plaintiff by

reason of the impairment of his earning capacity

would be at least one dollar per day, and taking the

sum of one dollar per day as an illustration, the

minimum loss to plaintiff would be $300.00 per year,

or for the twenty-five years, $7,500.00; that the jury

should also take into consideration the shame and

humiliation necessarily following by reason of plain-

tiff as a free and independent laborer in full posses-

sion of complete physical power being compelled to

seek and obtain employment at menial tasks and mere

drudgery as a carrier of wood and water to supply a

cook at railroad construction camps as the testimony

demonstrated; that the jury should also take into

consideration the shock and fright caused by the
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bullet wound, the mental suffering and physical pain,

the hernia, varicose veins, the permanent crippled

condition of plaintiff, and as one of the doctors testi-

fied an injury which could not be remedied by any

surgical operation, thus to take into consideration

the fact of the plaintiff being a cripple for life be-

cause of the injuries sustained, and to also consider

the extent, nature and cost of the various surgical

operations described by the physicians in an en-

deavor to afford relief for the hernia and varicose

veins, and further, that the jury in arriving at a

verdict, outside of the impairment of earning power

should consider what amount of money, as far as it

was susceptible of an estimate in money, what

amount of money would compensate each juror had

they themselves received the injuries testified to by

the witnesses.

Affiant states that the affidavit of the said F. M.

Brown is incomplete in that it does not fulh^ set forth

all of said argument of said Eitchie with reference

to the matter specified.

L. V. EAY.

Subscribed and sworn to before me this 24th day of

August, 1910.

JOHN ADAMS,
Notary Public for Alaska.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakin,

Clerk.
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[Affidavit of W. M. Sauers, Filed August 24, 1910.]

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

versus

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY, EDWARD C
HASEY,

Defendants.

United States of America,

Territory of Alaska,—ss.

W. M. Sauers, being first duly sworn, on oath de-

poses and says: That he is a citizen of the United

States over the age of twenty-one years and a resident

of the town of Seward, Alaska

:

That he is well informed and acquainted with the

status of public opinion in the town of Seward and

therefore says that there is no intense prejudice and

hatred and ill-will against the defendant. Copper

River Railway Company, or against the so-called

Guggenheims, existing in the town of Seward; that

no citizen of Seward is opposed to their efforts in

opening up and developing the vast resources of the

country; on the contrary, affiant states that the

opinion as publicly expressed and as known to affiant

is that it is earnestly desired and hoped that the so-

called Guggenheims will continue in the expenditure
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of capital in Alaska, for without capital the resources

of the country would lie dormant and undeveloped;

that there is no prejudice against the Guggenheims

as constructive capitalists, and they have nothing to

fear at the hands of the citizens of Seward in any

matter pending in the courts affecting their rights

for they will receive a square deal; that there is a

violent and intense prejudice against certain politi-

cal tricksters and parasites who for their own private

ends have sought to cause prejudice against the so-

called Guggenheims, but that this prejudice does not

extend to the Guggenheims or any of their enter-

prises ; that the verdict rendered in the above-entitled

case was rendered by a jury composed of respectable

and honorable men and affiant believes without preju-

dice, and that nowhere in Alaska would it be possible

to secure a jury of better citizens or less likely to be

influenced by passion and prejudice.

[Seal] W. M. SAUERS.

Subscribed and sworn to before me this 23d day

of August, A. D. 1910.

L. V. RAY,
Notary Public for Alaska Residing at Seward.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakin,

Clerk.

[Proceedings Had] Wednesday, August 24, 1910.

[Opinion on Motion for New Trial.]

By the COURT.—I will say as regards the argu-

ment, the contention that the defendants cannot get

a fair trial anywhere in Alaska on account of preju-
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dice against tliem, that there is no other place to try

the case, at any rate, the plaintiff would not have to

go anywhere else to try it. Counsel for the defend-

ants in their arguments before the court and jury

depicted the condition of affairs at Valdez at the

time the transaction occurred, in which they stated

that Hasey would have been lynched if he could have

been found at that time; therefore the Court pre-

sumes that the feeling has not been growing any

stronger against the defendant company on account

of these transactions, and I am not satisfied that there

is any excessive prejudice against the Copper River

& Northwestern E ailway Company or the Guggen-

heims in this or any other part of Alaska that would

prevent their having a fair trial in an ordinary case.

It is true that wdien this case was moved here, on

account of the local feeling at Valdez growing out of

this particular transaction and the fact that the

Copper Eiver & Northwestern Railway had aban-

doned that point as a terminal and moved the termi-

nal for their railroad to Cordova, that it was consid-

ered that there was a sufficient showing of prejudice

there to warrant the change of venue. Now, counsel

for the defendants in asking for that change of venue

set out in substance that these men whom they wanted

as witnesses concerning the transactions that took

place on this 25th day of September were the only

ones by which they could prove those things; that

there were three or four of them ; some of them were

last heard of in Central America and other places.

Now, if it is possible that in three years all the

witnesses who could prove what took place, when



364 The Copper Fiver etc. Rij. Co. et al.

there were about fifty or sixty men on the one side

and one hundred and fifty on the other, have disap-

peared, except those three or four and they cannot be

found, then it is necessary that this case be tried

before the rest of them disappear ; at that ratio they

would soon all be gone.

But as regards the ground of this motion for a new

trial that the verdict is unduly excessive,—the evi-

dence showed the plaintiff was a man 34 years old

at the time of the injury and in good health, his usual

emplo}Tnent being that of a railroad laborer on grade

or rock construction work and emplojTuents of a like

nature ; that he had been earning from three to four

dollars a day inmiediately prior to his injury; that

after his injury he was 24 days in the hospital under

doctors' care. Plaintiff says that his pain was

pretty strong for about two weeks, at the end of a

week after he was shot he could and when he left the

hospital he walked with a cane. Plaintiff now has, as

attributed to such injury then received, an ordinary

rupture and varicose veins in a moderate degree on

the right leg, extending from the ankle to the groin.

Some doubt is thrown on the cause of the varicose

veins by Doctor Romig, one of plaintiff's witnesses,

who states that he has varicose veins also on his left

leg. Both of the physicians who testified as witnesses

testified that by means of operation and confinement

in the hospital for a month and rest and quiet for

three months, both the rupture and varicose veins

woidd probably be cured, although the region of the

rupture would be weak as compared with the other

side.
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Since his injury plaintiff has done various kinds

of work, the spring after he was hurt being employed

in assisting a cook in a railroad camp, washing dishes

and chopping wood, for which he received $2.50 a

day. He testifies that at that time he was still unable

to work on the grade. In the fall of 1908 he worked

for four weeks on a railroad grade at Cordova
;
plain-

tiff states that his leg then swelled and he had to quit.

After a period of idleness, the length of which is not

shown, the plaintiff worked two weeks digging ditch,

for which he received 35 cents an hour. Later he

worked in another railroad camp assisting a cook in

the kitchen at $2.00 a day and board.

Plaintiff's counsel in his closing argument, which

is made the subject of one of the affidavits in this

case, presented to the jury what both sides seem to

now concede to be a concession or statement on his

part of a reasonable view to take of the extent of the

plaintiff's disability; that is, that the evidence

showed that up to this time his disability was at least

one dollar a day, that he couldn't come within a dol-

lar a day of earning what he could before the injury,

and estimating his term of life at 25 years and the

working days in the year at 300, that would be an

injury of $300 a year for 25 years or $7,500 and asked

for a verdict on that ground. That was not corrected

and it is a mistaken statement concerning the law for

calculating injuries of that kind, because a dollar

to-day is worth more than a dollar 25 years from now.

If $5,000 were awarded the plaintiff and invested at

6%), it would produce $300 a year and at the end of
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tlie twenty-five years lie would have the $5,000 be-

sides.

This is one thing that might have prejudiced and

misled the jury, as it was not corrected either by

counsel or the Court.

The jury, in the manner in which they are consti-

tuted, comprise a better medium through which to

determine the measure of damages which have been

sustained by a person, probably better than any other

that could be devised, but they are not supposed to be

versed in the law and if it becomes apparent that they

may have been and probably were misled, to the

prejudice of one party or the other, either by reason

of an inadequate verdict or by reason of an excessive

one, it is the duty of the Court to do what can be done

to correct that. The amount of the verdict in this

case approximates what the legislatures of this and

foreign countries and the courts of this and other

countries have fixed as an amount sufficient under

total disability or the loss by capital operation of a

limb; I believe the verdict is excessive and a new

trial will be granted unless the plaintiff elects within

twenty-four hours to remit $5,000 of this verdict and

reduce the amount to $10,000.
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[Consent to Reduction of Verdict.]

Li the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

versus

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants.

- REMITTITUR.
Tliis cause coming on to be heard on this twenty-

fourth day of August, A. D. 1910, at the Special Au-

gust Term of the above-entitled court, held at Se-

ward, Alaska, upon a motion for a new trial and it

being fully heard and considered, and it appearing

to the above-entitled Court that, in the exercise of

its sound discretion, it should exact, as a condition

of refusing such new trial the plaintiff to remit a por-

tion of the amount awarded to plaintiff by verdict,

to wit, that plaintiff should remit the sum of Five

Thousand Dollars;

NOW, THEREFORE, the plaintiff, John Phillips,

by his attorneys, E. E. Ritchie and L. V. Ray, does

hereby consent to relinquish the sum of Five Thou-

sand Dollars out of and from the sum of Fifteen

Thousand Dollars, so awarded to him by the verdict

of said jury and does now hereby consent to the re-
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duction of the verdict of the said jury to the sum of

Ten Thousand Dollars.

Dated at Seward, Alaska, this 24th day of August,

A. D. 1910.

JOHN PHILLIPS,
Plaintiff.

By E. E. RITCHIE, and

L. V. RAY,
Attorneys for Plaintiff.

Piled in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakin,

Clerk.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY (a Corporation), and

EDWARD C. HASEY,
Defendants.

Order Denying Motion for a New Trial.

This cause coming on to be heard on this twenty-

fourth day of August, A. D. 1910, at the Special

August Term of the above-entitled court, held at

Seward, Alaska, upon a motion for a new trial, and

it being fully heard and considered, and it appearing

to the above-entitled court that, in the exercise of its

sound discretion, it should exact, as a condition of
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refusing such new trial, tlie plaintiff to remit a por-

tion of the amount awarded to plaintiff by verdict,

to wit, that plaintiff should remit the sum of Five

Thousand Dollars;

And plaintiff, by his attorneys, having filed herem

his consent to the reduction of the verdict of said jury

in the amount of Five Thousand Dollars, making the

amount of such verdict Ten Thousand Dollars, m-

stead of Fifteen Thousand Dollars, and the Court

being fully advised in the premises. It is Ordered

that the motion of the defendants for a new trial

herein be and the same is hereby denied.

Done in open Court at Seward, Alaska, this 24th

day of August, A. D. 1910.

EDWARD E. CUSHMAN,
District Judge.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakin,

Clerk.

Entered Court Journal No. 5, page No. J24.

Tn the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS.
p^^.^^.^^

vs.

COPPE.E RIVEiE & NORTHWESTERN RAIL-

WAY COMPANY (a Corporation), and

EDWARD C. HASBY,
Defendants.
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Judgment.

This action came regularly on for trial at the Spe-

cial, August, 1910, term of the above-entitled court,

held at Seward, Alaska, on the 17th day of said Aug-

ust. The plaintiff appearing in person and by his

attorneys, E. E. Ritchie and L. V. Ray. The defend-

ant. Copper River & Northwestern Railway Com-

pany, a corporation, and the defendant, Edward C.

Hasey, appearing by their attorneys, Messrs. Brown
& Lyons. All of the parties announced themselves

ready for trial.

A jury of twelve persons, consisting of L. H. Ped-

ersen and eleven others, were duly empanelled and

sworn to try said action. Witnesses on the part of

the plaintiff and defendants were sworn and exam-

ined; and after hearing the evidence the arguments

of counsel and instructions of the Court, the jury re-

tired to consider of their verdict and subsequently

returned into court with a verdict signed by the fore-

man thereof and being called, answered to their

names and say

:

We, the jury, duly empanelled and sworn in the

above-entitled case, do, upon our oaths, find for the

plaintiff and against the defendants. The Copper

River & Northwestern Railway Company, a corpora-

tion, and Edward C. Hasey, and each of them, and

assess plaintiff's damages at the sum of Fifteen

Thousand Dollars ($15,000).

(Signed) L. H. PEDER.SEN,
Foreman.
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Which said verdict was received by the Court and

ordered filed as a part of the record, on the 22d day

of August, 1910.

That after the returning of said verdict into court

as aforesaid, to wit, on the said 22d day of August,

1910, the defendants filed their motion for a new trial

herein, which motion was by the Court taken under

advisement and opportunity given to file affidavits

in support thereof. Subsequently and on the 24th

day of August, 1910, said affidavits having been filed,

the Court, having heard the arguments of counsel

and being fully advised in the premises, did announce

that it would exact as a condition of the denying .of

said motion for a new trial that said plaintiff should

remit a portion of the amount awarded him by the

verdict, to wit, the sum of Five Thousand Dollars,

and plaintiff thereupon, on the 24th day of August,

191U, by his attorneys duly filed herein his consent to

the reduction of said verdict from the sum of Fifteen

Thousand Dollars to the sum of Ten Thousand Dol-

lars, and the Court thereupon denied said motion for

a new trial and refused to grant the same.

Wherefore, by virtue of the law and by reason of

the premises aforesaid, IT IS ORDERED, AD-

JUDGED AND DECREED, that said plaintiff,

John Phillips, do have and recover of and from the

said defendants, The Copper River & Northwestern

Railway Company, a corporation, and Edward C.

Hasey, and each of them, the sum of Ten Thousand

Dollars, with interest thereon at the rate of eight per

cent per annum from the date hereof until paid, to-

gether .with plaintiff's costs and disbursements,



372 The, Copper River etc. Ry. Co. et al.

amounting to the sum of Dollars; for all of

which let execution issue.

' Done in open court, this 24th day of August, 1910.

EDWARD E. CUSHMAN,
Dist. Judge.

Entered Court Journal No. 5, page No. 947.

Filed in the District Court, Territory of Alaska,

Third Division. Aug. 24, 1910. Ed. M. Lakin,

Clerk.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY (a Corporation), and

EDWARD C. HASEY,
Defendants.

Order Granting Time to Settle Bill of Exceptions,

and Staying Execution.

Whereas, the defendants in the above-entitled ac-

tion are desirous of applying for a writ of error from

the Judgment rendered herein in favor of the plain-

tiff and against the defendants on the 24th day of

August, A. D. 1910; and

Whereas, the Court reporter who took down the

testimony in said cause is very busy and is unable to

get out a transcript of said testimony, which has been
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ordered by said defendants, for a considerable time;

and

Whereas, tbe Judge of said Court is expecting to

leave Alaska for Seattle very shortly, and may not

return to Alaska, until the middle of November, 1910

;

Now, therefore, on motion of Brown & Lyons, at-

torneys for said defendants, the said defendants are

hereby given until the 16th day of November, A. D.

1910, and so long thereafter as to permit counsel to be

heard, to present their Bill of Exceptions herein, for

settlement.

And in the meantime, and until the further order

of this Court, execution on said judgment is hereby

stayed.

Dated this 6th day of Sept., A. D. 1910.

By the Court:

EDWARD E. CUSHMAN,
Judge.

Filed in the District Court, Territory of Alaska,

Third Division. Sept. 6, 1910. Ed. M. Lakin,

Clerk. By Thos. S. Scott, Deputy.

Entered Court Journal No. 5, page No. 938.
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In the District Court for the District of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

EDWAED C. HASEY and COPPEE BIVER AND
NORTHWESTERN RAILWAY COM-
PANY,

Defendants.

Stipulation [Extending Time to Present Bill of Ex-

ceptions].

It is hereby stipulated and agreed by and between

the parties to the above-entitled action, by their re-

spective attorneys, that the defendant Copper River

& Northwestern Railway Company's proposed Bill

of Exceptions herewith may be presented to the

above-entitled court for settlement at Cordova,

Alaska, at any time until November 24th, A. D.

1910; and all objection and exception is hereby

waived, as to said Bill of Exceptions not being pre-

sented or settled by the 15th day of November, A. D.

1910.

Dated at Valdez, Alaska, this 12th day of Novem-

ber, A. D. 1910.

L. V. RAY and

E. E. RITCHIE,
Attorneys for Plaintiff.

BROWN & LYONS,
Attorney for Defendant Copper River and North-

w^estern Railway Company.
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Filed in the District Court, Territory of Alaska,

Third Division. Nov. 14, 1910. Ed. M. Lakin,

Clerk. By Thos. S. Scott, Deputy.

Service by copy of the above stipulation accepted

at Valdez, Alaska, this 12th day of November, A. D.

1910.

In the United States Court for the Territory of

Alaska, Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

VS-.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants.

Bill of Exceptions.

Be it remembered, that on the 14th day of May,

1909, the plaintiff served and filed his Amended Com-
plaint herein.

(Here insert copy of Complaint.)

That on the 29th day of July, 1909, the defendant,

The Copper River & Northwestern Railway Co.,

served and filed its Demurrer to plaintiff's Amended
Complaint.

(Here insert copy of Demurrer.)

That on the 14th day of September, 1909, the said

Demurrer was by the Court overruled.

(Here insert copy of Order Overruling Demurrer.)
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That on the 2d day of October, 1909, the defend-

ant, The Copper Biver & Northwestern Railway Co.,

•served and filed its separate Answer herein.

(Here insert copy of Answer.)

That on the 2d day of October, 1909, the defend-

ant, The CojDper Eiver & Northwestern Eailway Co.,

served and filed its motion for a change of venue

herein, supported by the affidavits of M. Blum, E. B.

Wheat, H. W. Miller, H. T. Whitley, E. C. Dalton,

J. M. Lathrop, Ray Larson, William Finical, Geo.

J. Love, and Chas. A. Hand.

(Here insert copy of Motion for Change of Venue

and said affidavits.)

That on the 17th day of November, 1909, the plain-

tiff served and filed affidavits opposing said motion

for a change of venue, to wit: Foster J. Connor,

Frank L. Bellaine, W. M. Sauers, F. M. Hale, F. W.
Small, L. H. Pedersen, W. W. Butts, W. A. Mc-

Neiley, Arthur R. Boyle, John A. Nelson, D. H.

Sleem, J. A. Laubuer, George Sexton and Brown &
Hawkins.

(Here insert Copy of said Affidavits.)

That on the 26th day of November, 1909, plaintiff

and said defendant, The Copper River & North-

western Railway Co., entered into a stipulation con-

tinuing the hearing on said motion for a change of

venue over the November, A. D. 1909, term of said

court.

(Here insert copy of Stipulation.)

That on the 2d^day of July, A. D. 1910, an order

was made by the Court transferring the trial of this

action from Valdez, Alaska, to Seward, Alaska.

(Here insert copy of said Order.)
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That on the 17th day of Au^st, A. D. 1910, at

Seward, Alaska, the defendant, Edward C. Hasey,

served and filed his separate Answer to plaintiff's

Amended Complaint herein.

(Here insert copy of said Separate Answer.)

That thereupon and on said 17th day of August,

k. D. 1910, the defendant. The Copper Elver &

j^'orthwestern Railway Co., served and filed its mo-

ton for a continuance of the trial of this case.

(Here insert Motion for Continuance, and two Affi-

\ davits of F. M. Brown and affidavit of E. J.

\ Boryer.)

ilso on said 17th day of August, A. D. 1910 a fur-

tha- and third affidavit of F. M. Brown was filed m

support of said motion for a continuance.

(Here insert copy of said Third Affidavit.)

^so on said 17th day of August, 1910, a motion ^^^

a coitinuance of the trial of said action was filed by

the defendant, Edward C. Hasey.

\
(Here insert copy of said Motion.)

Aho on said 17th day of August, 1910, the Court

made an order denying both of said motions for a

contiiuance.
i? -d^

(Here insert copy of Order and Transcript of Re-

p,rter's notes of oral statement of Court m

nuking said order.)

That on the IStli day of August, A. D. 1910, the

plaintii served and filed his Beply to the separate

Answei of the defendant, Edward C. Hasey.

(Here insert copy of Reply.)

Thereupon and on said 18th day of August, 1910,
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the Court ordered a jury to be drawn and empanelled

to try said case, and a jury was duly empanelled and

sworn.

Whereupon the plaintiff offered as witnesses : Wm.
R. Garster, H. B. Wybrandt, John J. Cavana, C. S

Patten, John Phillips, Dr. F. M. Boyle and Dr. J. H.

Romig, who were examined and cross-examinee;

whereupon plaintiff rested his case.

(Here insert copy of said Testimony.)

The plaintiff having rested his case, the defeid-

ant, The Copper River & Northwestern Railway Co.,

moved the Court to direct a verdict in favor of jaid

defendant, the Copper River & Northwestern lail-

way Co. and against the plaintiff on all the isues

herein.

(Here insert copy of said Motion—page 85, Iran-

script of Testimony.)

Whereupon the Court denied said motion, to vhich

ruling the defendant, The Copper River & ]^'orth-

western Railway Co., then and there duly extepted

and said exception was by the Court allowed

Thereupon the defendants introduced the testi-

mony of Geo. C. Hazelet, Wm. A. O'Neill, Be^t Case

and A. W. Swanitz, and in rebuttal the plaiitiff in-

troduced the testimony of John H. Briggs, C.S. Pat-

ten and David Clark.

(Here insert copy of said Testimony.^

On the 22d day of August, 1910, the Court nade an

order, dismissing plaintiff's complaint herein as

against the defendant, George C. Hazelet.

(Here insert copy of said Order.)
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Whereupon the Court instructed the jury in writ-

ing.

(Here insert copy of Instructions, pages 215 to 233,

inclusive of Transcript of Testimony.)

Whereupon the jury retired to deliberate of their

verdict and on the 22d day of August, 1910, returned

into court their verdict in favor of the plaintiff and

against the defendants, The Copper River & North-

western Railway Co. and Edward C. Hasey, assessing

plaintiff's damages in the sum of Fifteen Thousand

Dollars.

(Here insert copy of Verdict.)

That on the 22d day of August, 1910, the defend-

ants. The Copper River & Northwestern Railway Co.

and Edward C. Hasey served and filed their motion

for a new trial in said action and to set aside said

verdict and supported said motion by the affidavits

of F. M. Brown, S. O. Morford and John Lyons, a

second affidavit, of S. 0. Morford and an affidavit of

W. M. Sauers, dated the 24th day of August, 1910.

(Here insert copy of said Motion and said affidavits.)

That plaintiff filed in opposing said motion affi-

davits of Frank H. Nichols, S. L. Colwell, T. D. Cor-

lew, L. V. Ray and W. M. Sauers.

(Here insert copies of said Affidavits.)

Whereupon, on the 24th day of August, A. D. 1910,

the Court announced its decision on said motion for

a new trial.

(Here insert copy of said Decision, pages 234 to 237,

inclusive, of Transcript of Testimony.)

Whereupon, on the 24th day of August, A. D. 1910,

the plaintiff filed his consent in wilting to remit the
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sum of Five Thousand Dollars out of said verdict

for Fifteen Thousand Dollars.

(Here insert copy of Remittitur.)

"Whereupon and on said 24th day of August, 1910,

the Court made its order herein denying said motion

for a new trial.

(Here insert copy of Order Denying Motion for a

New Trial.)

To which order the defendants duly excepted and

their exception was by the Court allowed.

Thereupon and on the 24th day of August, 1910,

the Court rendered Judgment herein in favor of the

plaintiff and against the defendants, The Copper

River & Northwestern Railway Co. and Edward C.

Hasey, for Ten Thousand Dollars, together with

costs.

(Here insert copy of Judgment.)

To which Judgment the defendants then and there

duly excepted and the exception was by the Court

allowed.

And thereafter and on the 6th day of S'cptember,

A. D. 1910, the Court made and filed its order herein

granting the defendants until the 16th day of Novem-

ber, A. D. 1910, to prepare and present their Bill of

Exceptions herein for settlement.

(Here insert copy of said Order.)

Come now the defendants, by R. J. Boryer and

Brown & Lyons, their attorneys, and make and file

this, their Bill of Exceptions, and pray the Court to

file and settle said Bill of Exceptions and have the

same made a part of the record in the above-entitled

case:
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First: Defendants except to the ruling of the

Court in overruling the Demurrer of the defendant,

The Copper River & Northwestern Railway Co., to

plaintiff's Amended Complaint herein.

Second: Defendants except to the ruling of the

Couii^ made herein on the 2d day of July, 1910,

transferring said cause from Valdez, Alaska to

Seward, Alaska.

Third: Defendants except to the ruling of the

Court denying the motion of the defendant, The

Copper River & Northwestern Railway Co., and

denying the motion of the defendant, Edward C.

Hasey, for a continuance of the trial of this cause.

Fourth : Defendants except to the ruling of the

Court in denying the motion of the defendant. The

Copper River & Northwestern Railway Co., to

direct a verdict in favor of the defendant. The Cop-

per River & Northwestern Railway Co., and against

the plaintiff on all the issues herein, at the close of

the plaintiff's testimony herein.

Fifth: Defendants except to the ruling of the

Court in denying the motion of defendants to vacate

and set aside the verdict and grant a new trial

herein.

Sixth: Defendants except to the judgment of the

Court entered herein on the 24th day of August,

1910, in favor of the plaintiff and against the de-

fendants.

R. J. BORYER,
BROWN & LYONS,

Attorneys for Defendants.
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Order Allowing Bill of Exceptions.

The above and foregoing Bill of Exceptions, and

each of them, are by this Court allowed and settled,

and such exceptions are hereby ordered filed and

made a part of the record in this case.

EDWAED F. CiUSHMAN,
District Judge.

Entered Court Journal No. C-1, page No. 40.

Due service by copy of the within proposed Bill of

Exceptions is admitted and accepted at Valdez,

Alaska, this 30th day of October, A. D. 1910.

E. E. RITCHIE and

L. V. RAY,
Attorneys for Plaintiff.

[Motion to Amend Proposed Bill of Exceptions, and

Order Thereon.]

In the District Court for the Territory of Alaska,

Third Division, at Cordova.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY CO. and EDWARD C. HASEY,
Defendants,

Comes now the plaintiff and moves' the Judge of

the above-entitled court, being the same Judge who

presided over the trial of said cause, to amend the

proposed Bill of Exceptions offered this day for
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settlement by the Honorable F. M. Brown, one of

counsel for the defendants, by adding to said pro-

posed Bill of Exceptions a transcript of that portion

of the record of said cause showing the remarks and
statements made before the said trial jury in his

opening address on behalf of said defendants by
Hon. P. M. Brown, one of the attorneys for said de-

fendants.

Dated at Cordova, Alaska, November 21, 1910.

E. E. RITCHIE and
L. V. BAY,

Attys. for Plaintiff.

Upon reading the above and foregoing applica-

tion, it is hereby ORBERED that the opening ad-

dress of P. M. Brown to the jury in the trial of the

above-entitled cause be transcribed and made a part

of the Bill of Exceptions in this cause, before sign-

ing;

To which order the defendants except and the ex-

ception is allowed.

Dated Cordova, Alaska, November 21, 1910.

EDWARD E. CUSHMAN,
District Judge.

Filed in the District Court, Territory of Alaska,

Third Division. Nov. 21, 1910. Ed. M. Lakin,

Clerk. By Thos. S. Scott, Deputy.

Entered Court Journal No. C-1, page No. 40.
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In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff and Defendant in Error,

vs.

THE COPPER RIVER & N0RTHWE8TERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants and Plaintiffs in Error.

Assignment of Errors.

Comes now the defendants in the above-entitled

action and plaintiffs in error herein and make and

file the following Assignment of Errors, upon which

they will rely in the prosecution of their Writ of

Error in the above-entitled case.

First : The Court erred in overruling the Demur-

rer of the defendant, The Copper River & North-

western Railw^ay Co., to the Amended Complaint of

plaintiff, for the reason that said Amended Com-

plaint did not state a cause of action in favor of the

plaintiff and against said defendant. The Copper

River & Northwestern Railway Co., in this, to wit:

That the plaintiff alleges in his said complaint that

the plaintiff was walking quietl}^ and peaceably

along when the defendant, Edward C. Hasey,

feloniously shot the plaintiff and continued shooting

after plaintiff had started to inin awaj^ and shot

plaintiff while he was so retreating and running

away and it nowhere appears from said complaint



vs. John PMllips. 385

that the plaintiff was upon or interfering in any

manner with the property or rights of the defend-

ant, The Copper Eiver & Northwestern Railway Co.

Second: The Court erred in transferring said

cause for trial from Valdez, Alaska, to Seward,

Alaska, for the reason that said town of Seward is

only a short distance from the town of Valdez and

the same prejudice exists against the defendant.

The Copper River & Northwestern Railway Com-

pany, in said town of Seward as does in said town

of Valdez, as appears by the affidavit of W. M.

Sauers, dated the 24th day of August, 1910; that it

is difficult, if not impossible, to secure affidavits from

the citizens of said town of Seward to that effect, for

the reason that they all desire to have court held and

cases, particularly important ones, tried in their own

town, for the money and business it is supposed to

bring and does bring to the town.

Third : The Court erred in denying the motion of

the defendant. The Copper River & Northwestern

Railway Company, and of the defendant, Edward C.

Hasey, for a continuance of the trial of said action,

for the reason that neither of said defendants had,

nor could they or either of them, by the exercise of

reasonable diligence, have secured their witnesses,

material to their case, to be present at Seward,

Alaska, on the 17th day of August, 1910, and coun-

sel for the defendant, The Copper River & North-

western Railway Co., stated in open court, on the

second day of July, 1910, when the Court transferred

said cause from Valdez to Seward that the said de-

fendant then and there gave notice of an applica-
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tion for a continuance, as it was not believed that

said defendant could possibly procure the attendance

of its material witnesses at Seward by August 17,

1910.

Fourth: That the Court erred in overruling and

denying the motion of the defendant, The Copper

River & Northwestern Railway Co., to direct a ver-

dict in its favor and against the plaintiff at the con-

clusion of the plaintiff 's case and the testimony here-

in, for the reason that it undisputedly appeared from

plaintiff's said testimony that the plaintiff* was shot

by the defendant, Edward C. Hasej?-, in a wanton,

malicious and felonious manner, while the plaintiff

was not interfering in any manner with any right or

property of the defendant. The Cop^Der River &

Northwestern Railway Co., and was quietly and

peaceably going to work when he was so wantonly,

maliciously and feloniously shot by the defendant,

Edward C. Hasey, without any reason or jDrovoca-

tion whatsoever.

Fifth : The Court erred in denying the motion of

defendants to vacate and set aside the verdict of the

jury rendered herein in favor of the plaintiff and

against the defendants and granting a new trial

herein, for the reason that the undisputed testimony

shows that the defendant, Edward C. Hasey, when

firing the shot which injured plaintiff, was not act-

ing for the defendant. The Copper River & North-

western Railway Co., or under its orders or in its

behalf or in protecting an}' of its property or rights,

but that such shot was fired, either wantonly and

maliciously and without any cause whatever, or else
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was fired in defense of the witness, Wm. A. O'Neill

or in defense of the person of said Edward C. Hasey

;

and for the further reason that the said verdict was

rendered by the jury under the influence of prejudice

and passion, as appears by the affidavit of W. M.

Sauers, dated the 24th day of August, 1910, who also

on the 23d day of August, 1910, made an affidavit

upon misrepresentation of the facts to which he was

swearing, and by other affidavits filed by defendants

in support of said motion for a new trial. And for

the further reason that said verdict was excessive

and given under the influence of prejudice and pas-

sion, as appears by the uncontradicted testimony of

Dr. J. H. Romig, a witness for the x^laintiff, who

testified that the physical condition of the plaintiff

was probably not due to the bullet wounds inflicted

by the defendant Edward C. Hasey, and that all the

physical defects from which said plaintiff was suffer-

ing could be completely cured by a simple operation

and about six weeks' convalescence, and that said

verdict was therefore not only excessive considering

the injury received b}^ plaintiff, but was clearly the

result of prejudice and passion and a total disregard

of the evidence and of the legal rights of the defend-

ant, The Copper River & Northwestern Railway

Company. And for the further reason, that the said

verdict was contrary to the instructions of the Court

in this, to wit, that the Court instructed the jury that

if they should find from the evidence that the defend-

ant Hasey fired the shot which injured the plaintiff

Phillips as a means of protecting his life or limb,

or the life or limb of one W. A. O'Neill, and not for
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the protection of the property of the defendant cor-

poration, then the jury are instructed that the said

defendant Hasey committed said act outside of the

scope of his authority and your verdict should be in

favor of the defendant corporation; and the Court-

further instructed the jury that the evidence in this

case shows no act upon the part of the defendant,

The Copper Eiver & Northwestern Eailway Com-

pany, which is malicious and if your verdict be for

the plaintiff, it camiot be for a greater sum than the

actual damages sustained by him, so far as the cor-

poration is concerned.

Sixth: The Court erred in entering Judgment

herein in favor of the plaintiff and against the de-

fendants, or either of them, in any sum whatsoever.

Wherefore the plaintiffs in error pray that the

said judgment of the said District Court for the Ter-

ritory of Alaska, Third Division, may be reversed.

R. J. BOEYER,
BROWN & LYONS,

Attorneys for the Copper River & Northwestern

Railway Co. and Edward C. Hasey, Plaintiffs in

Error.

Service accepted Nov. 21, 1910.

E. E. RITCHIE and

L. V. RAY,
Attorneys for Plaintiff.

Filed in the District Court, Territory of Alaska,

Third Division. Nov. 21, 1910. Ed. M. Lakin, Clerk.

By Thos. S. Scott, Deputy.
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In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff and Defendant in Error,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants and Plaintiffs in Error.

Petition for Writ of Error.

Come now the defendants and plaintiffs in error

and say, that on the 24th day of August, 1910, the

Court made and entered judgment herein in favor of

the plaintiff and against the defendants, adjudging

that the plaintiff have and recover of the defendants

the siun of Ten Thousand Dollars, together with

costs.

That in the said judgment and the proceedings

had prior thereto certain errors were committed to

the prejudice of the defendants, all of which will

more fully appear in the assignment of errors which

is filed with this petition.

Wherefore the defendants pray, that a writ of er-

ror may issue in their behalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the errors so complained of and that the transcript

of the record, testimony, proceedings and papers in

this cause, duly authenticated, may be sent to the

said United States Circuit Court of Appeals for the
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Ninth Circuit and that such other and further pro-

ceedings may be had as may be jDroper in the prem-

ises.

R. J. BOEYEE,
BEOWN & LYONS,

Attorneys for Defendants and Plaintiffs in Error.

Service accepted Nov. 21, 1910.

E. E. EITCHIE and

L. v. EAY,
Attorneys for Plaintiff.

Filed in the District Court, Territory of Alaska,

Third Division. Nov. 21, 1910. Ed. M. Lakin,

Clerk. By Thos. S. Scott, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff and Defendant in Error,

vs.

THE COPPEE EIVEE & NOETHWESTEEN
RAILWAY COMPANY (a Corporation),

and EDWAED C. HASEY,
Defendants and Plaintiffs in Error.

Order Allowing Writ of Error, etc.

On this 21st day of November, A. D. 1910, came

the defendants and plaintiffs in error herein, by E.

J. Boryer and Brown & Lyons, their attorneys, and

filed and presented to the court their petition, pray-

ing for the allowance of a Writ of Error and the As-
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signment of Errors intended to be urged by them;

prajring also that a transcript of the record, testi-

mony, proceedings and papers, upon which the order

and judgment herein was rendered, duly authenti-

cated, may be sent to the United States Circuit Court

of Appeals for the Ninth Circuit, and that such other

and further proceedings may be had as may be

13roper in the premises

:

NOW, THEREFOEE, in consideration of the

premises and the Court being full}^ advised

—

IT IS ORDERED that the aforesaid Writ of Er-

ror be and the same is hereby allowed. IT IS FUR-
THER ORDERED, that a transcript of the record,

testimony, papers, files and proceedings in this cause,

duly authenticated, be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

EDWARD E. CUSHMAN,
District Judge.

Dated this 21st day of November, 1910.

Entered Court Journal No. C-1, page No. 40.

Due service by copy of the within order allowing

Writ of Error, is admitted and accepted this 21st day

of November, A. D. 1910.

E. E. RITCHIE and

L. V. RAY,
Attorneys for Plaintiff.

Filed in the District Court, Territory of Alaska,

Third Division. Nov. 21, 1910. Ed. M. Lakin,

Clerk. By Thos. S. Scott, Deputy.

Entered in Journal No. C-1, page No. 40.
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In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff and Defendant in Error,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants and Plaintiffs in Error.

Order Fixing Amount of Bond on Writ of Error.

Now on this 21st day of November, 1910, the de-

fendants being desirous of having the judgment of

this court entered herein on the 24th day of August,

1910, in favor of the plaintiff and against the defend-

ants for the sum of Ten Thousand Dollars reviewed
on Writ of Review

:

IT IS NOW HEREBY ORDERED, that the bond
or undertaking on said Writ of Review, which shall

stay execution upon said judgment be, and the same
is hereby, fixed at the sum of eleven thousand five

hundred dollars, with two sureties, and that said bond
be approved by the clerk of this court.

EDWARD E. CUSHMAN,
District Judge.

Filed in the District Court, Territory of Alaska,
Third Division. Nov. 21, 1910. Ed. M. Lakin,

Clerk. By Thos. S. Scott, Deputy.

Entered Court Journal C-1, page No. 40.
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In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff and Defendant in Error,

vs.

THE COPPER EIVEK & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants and Plaintiffs in Error.

Writ of Error [Original].

To the President of the United States and to the

Honorable EDWARD E. CUSHMAN, Judge of

the District Court for the Territory of Alaska,

Third Division, Greeting.

Because in the records and proceedings, as also in

the rendition of the judgment of a plea, which is in

said District Court before you or some of you, be-

tween John Phillips, defendant in error and the

Copper River & Northwestern Railway Company

and Edward C. Hasey, plaintiffs in error, a manifest

error has happened to the great damage of the said

Copper River & Northwestern Railway Company

and Edward C. Hasey, plaintiffs in error, as is stated

and appears manifest in and by their petition herein

:

We being willing that error, if any hath been, shall

be duly corrected and full and speedy justice done to

the party aforesaid in this behalf, do command you,

if judgment be therein given, that then under your

seal distinctly and openly, you send the record and
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proceedings aforesaid, with all things concerning the

same, to the Justices of the United States Circuit

Court of Appeals for the Ninth Circuit, in the city of

San Francisco, in the State of California, together

with this writ, so as to have the same at the city of

San Francisco, in the State of California, on the 21st

day of December, 1910, in said Circuit Court of Ap-

peals, to be then and there held.

That the record and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may
cause further to be done therein to correct that error,

what of right and according to the laws and customs

of the United States and the Territory of Alaska

should be done.

Witness, the Honorable JOHN M. HARLAN,
Chief Justice of the Supreme Court of the United

States, this 21st day of November, A. D. 1910.

Attest, my hand and the seal of the District Court

for the Territory of Alaska, Third Division, in the

Clerk's office at Yaldez, Alaska, on the day and year

last above written.

[Seal] ED. M. LAKIN,
Clerk District Court for the Territory of Alaska,

Third Division.

By Thos. S. Scott,

Deputy.

Allowed this 21st day of November, 1910.

EDWAED E. CUSHMAN,
District Judge.
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Due service, by copy, of the within Writ of Error

is admitted and accepted this 21st day of November,

A. D. 1910.

E. E. RITCHIE and

L. V. EAY,
Attorneys for Plaintiff.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff and Defendant in Error,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants and Plaintiffs in Error.

Bond on Writ of Error.

Know All Men by These Presents, That we. The

Copper River & Northwestern Railway Company, as

principal, and S. Blum and G. C. Hazelet as sureties,

are held and firmly bound unto John Phillips, the

defendant in error, in the full sum of Eleven Thou-

sand ($11,000) Dollars, to be paid to the said John

Phillips, his heirs, executors and administrators, to

which payment well and truly to be made, we bind

ourselves, our heirs, executors and administrators,

jointly and severally, firmly by these presents.

Sealed with our seals and dated this 21st day of

November, 1910.

Whereas, lately, in the District Court for the Ter-
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TitoTj of Alaska, Third Division thereof, in a suit

pending in s^id court between John Phillips, plain-
tiff, and the Oopper River & Northwestern Railway
Company and Edward C. Hasey, defendants, a judg-
ment was rendered in favor of said John Phillips and
against the said Copper River & Northwestern Rail-
way Company and Edward C. Hasey, defendants,
and the said defendants having obtained a Writ of
Error and fih?d a copy thereof in the clerk's office of
the said court, to reverse the judgment in the afore-
said suit and. a citation directed to the said John
Phillips, citing and admonishing him to be and ap-
pear at a session of the United States Circuit Court
of Appeals for the Ninth Circuit, to be holden at the
city of San Francisco, in the State of California, on
and after the 31st day of December, 1910.

Now, the condition of the above obligation is such,
that if the said Copper River & Northwestern Rail-
way Company shall prosecute said Writ of Error to
effect and to answer and pay all damages and costs
which may be awarded against it on said Writ of
Error, then this obligation to be void; otherwise to

remain in full force and effect.

COPPER RIVER & NORTHWESTERN
RAILWAY CO.,

Principal.

By P. M. BROWN,
Agent and Atty.

S. BLUM,
a. C. HAZELET,

Sureties.
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United States of America,

Territory of Alaska,—ss.

S Blum and G. C. Hazelet, being first duly sworn,

each for himself and not one for the other, deposes

and says, that he is one of the sureties who executed

the within and foregoing bond on writ of error; that

affiant is a resident of the District of Alaska, over the

affe of 21 years. ,

And the said S. Blum for himself says that he is

worth in property not exempt from levy and sa e on

execution and over and above all just debts and lia-

bilities the sum of twenty-two thousand dollars.

And the said G. C. Hazelet for himself says that

that he is worth the sum of $22,000.00 dollars m

property not exempt from levy and sale on execution

and over and above all just debts and liabilities.

8. BLUM.
G. C. HAZELET.

Subscribed and sworn to before me this 21st day of

November, 1910. „^-r,T-KT
FRED M. BROWN,

Notary Public in and for said District of Alaska.

Due service by copy of the within bond admitted

and accepted this 21st day of November, A. D. 1910.

E. E. RITCHIE and

L. V. RAY,
Attorneys for Plaintiff.

Filed in the District Court, Territory of Alaska,

Third Division. Nov. 21, 1910. Ed. M. Lakin,

Clerk. By Thos. S. Scott, Deputy.
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In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff and Defendant in Error,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),
and EDWARD C. HASEY,

Defendants and Plaintiffs in Error.

Citation on Writ of Error [Original].

United States of America,

District of Alaska,—ss.

The United States of America, To John PhiUips,
Plaintiff and Defendant in Error, and to E. E.
Ritchie and L. V. Ray, his Attorneys of Record:
Greeting .-

You are cited and admonished to be and appear at
the United States Circuit Court of Appeals for the
Ninth Circuit, to be held at the city of San Francisco,
in the State of California, within thirty days from
the date of this wi'iting, pursuant to a Writ of Error
in the clerk's office of the District Court for the Ter-
ritory of Alaska, Third Division, wherein the Copper
River & Northwestern Railway Company and Ed-
ward C. Hasey are plaintiffs in error and you are the
defendant in error, and show cause, if any there be,

why the judgment in said Writ of Error should not
be corrected and speedy justice should not be done to
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the parties in that behalf.

Witness the Honorable JOHN M. HARLAN,
Chief Justice of the Supreme Court of the United

States, this 21st day of November, in the year of our

Lord nineteen hundred and ten and of the Inde-

pendence of the United States of America the one

hundred and thirty-fourth.

EDWAED B. CUSHMAN,
District Judge, Territory of Alaska, Third Division.

Due and legal service of the within Citation ad-

mitted and accepted this 21st day of November, A. D.

1910.

E. E. RITCHIE and

L. V. RAY,
Attorneys for Plaintiff.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Nov. 21, 1910. Ed. M.

Lakin, Clerk. By Thos. S. Scott, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff and Defendant in Error,

vs.

THE COPPER RIVER & NORTHWESTERN
RAILWAY COMPANY (a Corporation),

and EDWARD C. HASEY,
Defendants and Plaintiffs in Error.



400 The Copper Biver etc. By. Co. et al.

Stipulation [Re Record on Writ of Error].

It is hereby stipulated by and between tbe parties

to the above-entitled action, by their respective at-

torneys, that the following is and shall constitute a

full, true and complete record on the Writ of Error

in the above-entitled case, to wit:

1. Amended Complaint.

2. Demurrer of defendant, The Copper River &
Northwestern Eailway Co. to Amended Com-

plaint.

3. Order overruling Demurrer.

4. Separate answer of the defendant, The Copper

River & Northwestern Railway Co.

5. Motion of the defendant. The Copper River &
Northwestern Railway Co. for a change of

venue and affidavits supj)orting same.

6. Affidavits on behalf of the plaintiif opposing

motion for a change of venue.

7. Stipulation continuing time of hearing motion

for a change of venue.

8. Order transferring the case to Seward, Alaska.

9. Separate Answer of the defendant, Edward C.

Hasey.

10. Motion of the defendant. The Copper River &
Northwestern Railwaj^ Co. for a continuance.

11. Motion of the defendant, Edward C. Hasey, for

a continuance.

12. Affidavits supporting motions for a continu-

ance.

13. Order denying motion for a continuance.

1314. Transcript of memorandum decision on mo-

tion for continuance.
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14. Reply to Separate Answer of the defendant,

Edward C. Hasey.

15. Testimony of plaintiff's witnesses: Wm. R.

Garster, H. B. Wybrant, John J. Cavana, C.

S. Patten, John Phillips, Dr. F. M. Boyle and

Dr. J. H. Romig.

16. Motion of the defendant, The Copper River &
Northwestern Railway Company, to direct a

verdict in its favor and decision of the Court

in reference thereto.

17. Testimony of defendants' witnesses: Geo. C.

Hazelet, Wm. A. O'Neill, Bert Case and A.

W. Sw^anitz.

18. Testimony of plaintiff's witnesses in Rebuttal:

John H. Briggs, C. S. Patten and David

Clark.

18-A. Order dismissing as to Geo. C. Hazelet.

18%. Opening statement of counsel for defendant

to jury.

19. Instructions of the Court to the jury.

20. Verdict of the jury.

21. Motion for a new trial and affidavits of defend-

ants in support thereof.

22. Affidavits of plaintiff in resistance thereof.

23. Decision of the Court in overruling motion for

a new trial.

24. Remittitur.

25. Order denying motion for a new trial.

26. Judgment.

27. Order granting time to settle Bill of Excep-

tions.

27%. Stipulation granting further time to settle

Bill of Exceptions.
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28. Bill of Exceptions and amendments thereto.

29. Order allowing and settling Bill of Exceptions.

29%. Assignment of Errors.

30. Petition for Writ of Error.

31. Order allowing Writ of Error.

32. Order fixing amount of bond on Writ of Error.

33. Writ of Error.

34. Bond on Writ of Error.

35. Citation to Defendant in Error.

36. Stipulation as to what shall constitute record on

Writ of Error.

Dated this 21st day of November, 1910.

E. E. RITCHIE and

L. V. EAY,
Attorneys for Plaintiff and Defendant in Error.

R. J. BORYER,
BROWN & LYONS,

Attorneys for Defendants and Plaintiffs in Error.

Filed in the District Court, Territory of Alaska,

Third Division. Nov. 21, 1910. Ed. M. Lakin. By
Thos. S. Scott, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

No. 369.

JOHN PHILLIPS,
Plaintiff,

vs.

COPPER RIVER & NORTHWESTERN RAIL-

WAY COMPANY, and EDWARD C.

HASEY,
Defendants.
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Certificate of Clerk District Court to Record.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, Ed. M. Lakin, Clerk of the District Court, Ter-

ritory of Alaska, Third Division, do hereby certify

that the above and foregoing and hereto annexed 374

pages numbered from 1 to 374 inclusive, are a full,

true and correct transcript of the records and files of

the proceedings in the above-entitled cause, as the

same appears on the records and files in my office;

that this transcript is made in accordance with the

stipulation made and entered into by and between

the parties plaintiff and defendant, as to what shall

constitute the record on Writ of Error, filed in my
office on the 21st day of November, A. D. 1910, and

made a part of said transcript.

And I hereby certify that the foregoing transcript

has been prepared, examined and certified to by me,

and that the cost thereof amounting to $148.40 have

been paid to me by the Copper River & Northwest-

ern Railway Company, the Plaintiff in Error.

In witness whereof I have hereunto set my hand

and affixed the seal of said Court this 21st day of

December, A. D. 1910.

ED. M. LAKIN,
Clerk,

By Thos. S. Scott,

Deputy Clerk.
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[Endorsed] : No. 1941. United States Circuit

Court of Appeals for the Ninth Circuit. The Cop-

per River & Northwestern Railway Company (a

Corporation), and Edward C. Hasey, Plaintiffs in

Error, vs. John Phillips, Defendant in Error. Tran-

script of Record. Upon Writ of Error to the United

States District Court for the Territory of Alaska,

Third Division.

Filed January 14, 1911.

P. D. MONCKTON,
Clerk.
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In the

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

THE COPPER RIVEP & NORTH-
WESTERN RAILWAY COM-
PANY, a corporation, and ED-

WARD C. HASEY, ,

Plaintiffs in Error, \No. 1941.

vs.

JOHN PHILLIPS,
Defendant in Error.

UPON WRIT OF ERROR TO THE UNITED STATES DISTRICT

COURT FOR THE TERRITORY OF ALASKA,
THIRD DIVISION.

Brief of Plaintiff In Error

STATEMENT OF THE CASE.

For eonvenience we shall designate the parties

as in the court below.

The plaintiff John Phillips brought this action

against the defendants, The Copper River & North-

western Railway Company (which we shall hereaf-

ter call the Company), and one Edward C. Hasey, to

recover damages for injuries sustained from a gun-



shot wound, alleged to have been inflicted by the de-

fendant Hasej^, Se]3tember 25, 1907, while said Hasey

was in charge of a right-of-way alleged to have been

clauned by defendant Company, and while acting

under the instructions of the defendant Company,

to employ any necessary force to prevent objection-

able persons from passing over the railway.

For the convenience of the court, we here print

the amended complaint on which the action was

brought (R., pp. 2 to 5) :

''Amended Complaint. ^^

"Plaintiff alleges:

I.

'

' That the defendant, The Copper River & North-
w^estern Railway Company, is a corporation organ-

ized and existing under the laws of the State of Ne-
vada, and doing business in the Territory of Alaska,

and, at all the times hereinafter,mentioned, it was a

corporation as aforesaid doing business in the Ter-

ritory of Alaska.

II.

"That, on the 25th day of September, 1907, said

defendant corporation claimed a certain railroad

right-of-way through Keystone canyon, about four-

teen miles easterly from the town of Valdez, in said

Territory of Alaska, and a certain partly-constructed

railroad grade through a part of said Keystone can-

yon from the westerly end thereof, over said right-of-

wa.v, and claimed possession of said right-of-way

and grade through its agents.



III.

'

' That the chief agent of said defendant corpora-

tion, in charge and purj^orted possession of said-

right-of-way and grade aforesaid, was Edward C.

Hase}^ one of the defendants herein ; that said Hasey
was placed in charge of said right-of-way and grade

by George C. Hazelet, one of the defendants herein,

who was at that time the general agent of said Cop-
per River & Northwestern Railway Company at its

principal Alaska office in Valdez, Alaska, and its ser-

vice agent for the Territory of Alaska; that, a few
days before the said 25th day of September, 1907,

to-wit, on the day of September, 1907, the said

George C. Hazelet, acting as such general agent of

said defendant corporation, dispatched and caused to

be delivered to the said Edward C. Hasey in said

Keystone canyon several repeating rifles and a large

quantity of ammunition for the same; and at or

about the same time instructed and ordered the said

Hasey to employ any necessary force to prevent ob-

jectionable persons from passing over the said right-

of-way and grade in Keystone canyon.

IV.

"That, in the forenoon of said 25th day of Sep-
tember, 1907, this plaintiff undertook to Avalk peace-

ably and lawfully through said Keystone canyon;
that he was lawfully in said canyon; and, as he was
walking quietly and peaceably through the same a

short distance inside the western entrance thereto,

the said Edward C. Hasey, then and there acting for

said Copper River & Northwestern Railway Com-
pany and under its order, wilfully, unlawfully and
feloniously, and without any provocation whatso-
ever on the part of this plaintiff, fired several shots

from a repeating rifle, loaded with ]:)owder and balls,

toward the plaintiff, who was making no hostile dem-



onstration toAvard said Hasey or any other person;
that, when said Hasey began shooting in the direc-

tion of this plaintiff as aforesaid, plaintiff turned
and started to retreat from the canyon by the way in

which he had entered; that the said Hasey continued
to fire said rifle toward this plaintiff, and one of the
bullets so fired by said Hasey from the said rifle by
him then and there held, struck plaintiff in the right

hip below the pelvic bone, continuing from its en-

trance a straight course through the bod}^ until it

passed out in the inguinal region.

y.

"That, because of said Avound, plaintiff was com-
pelled to lie and remain in a hospital, under con-

stant surgical and medical care, for a periotl of

twentj^-four days continuousl,y, from and after said

25th day of September, 1907 ; that, during all of the

time of his saicl detention in the hospital, he suffered

great physical pain and great mental anguish and
anxiety, all resulting directly from said Avound ; that

he became, and for a long time after his discharge

he remained sick, sore, lame and disordered ; that, as

a direct and immediate consequence of said Avound,

he suffered permanent injuries to the muscles of his

said right hip AAdiich incapacitated him for seA^ere

manual labor, and he is informed by competent sur-

gical authority that he aa^II be so incapacitated

throughout the remainder of his natural life, AA^here-

by his earning capacity is greatly decreased ; that he

still suffers great pain from said AA^ound, and he is

assured by competent surgical authority that one or

more additional surgical operations Avill probably be

necessar}^ because of said AA^ound.



yi.

"That at the tmie said wound was inflicted as

aforesaid, plaintiff was a strong, healthy man, thirty-

four years of age ; that he was sober ana industrious,

and was capable of earning, and did earn, the high-

est wages as a laborer, and at the time he sultered

said wound as aforesaid he was earning four dollars

a day as a laborer; that, since his partial recoyery

froni said wound, he has been unable and is now un-

able to obtain employment as a laborer because he is

unable to perforin the work required of a man em-

ployed for hard labor, and as a consequence he is able

to secure onlv menial employment at inferior wages

;

that, as a direct and pennanent result of said wound,

his earning capacity has been decreased fully one-

half; that by reason of all the facts herein recited

plaintiff has been damaged tAventy-fiye thousand dol-

lars.

''Wherefore plaintiff asks judgment against

saicl defendants, and each of them, for the sum of

twenty-fiye thousand dollars ($25,000.00), his dam-

ages so as aforesaid sustained, and for the costs ot

this action."

To this amended complaint the Company inter-

posed a demurrer, as follows (R., p. 7):

''Demurrer.''

"Comes now the defendant. The Copper Riyer

& Northwestern Railway Company, one of the de-

fendants herein, by its attorney R. J. Boryer, plead-

ing separately and for itself, demurs to the amended

complaint filed in this action, and for cause ot de-

mur alleges

:

"That the amended complaint does not state

facts sufficient to constitute a cause of action against
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this defendant, The Copper River & Northwestern
Railway Coni]3anY.

''Wheeefoee defendant pravs that said action be
dismissed as against this defendant, The Copper
River & Northwestern Railway Company, and that
it be given jndgment for its costs and dislmrsements
herein."

This demurrer was overruled by the court by an

order to which defendant Company duly excepted

(R, p. 9) :

"Order O^^errulixg Demurrer axd Graxtixg
Lea\t to Plead/'

"The general demurrer of the defendant. The
Copper River & Northwestern Railway Company, a

corporation, to the amended comx^laint of the plain-

tiff, in the above-entitled action, coming on regularly

to be heard on this 14th day of September, A. D. 1909,

Brown & Lyons appearing as attorneys for said de-

fendant corporation in support of said demurrer, and
E. E. Ritchie appearing as attorney for plaintiff in

opposition thereto, and the court having heard the

argmnent of counsel, and being fully advised in the

premises

;

"It is Ordered, that said demurrrer be and the

same is hereby overruled; and said defendant cor-

poration is granted twenty days from this date to

answer or otherwise plead to plaintiff's said amended
complaint.

"Done this 14th day of Septemlier, A. 1). 1909.

"By the Court:
Peter D. Overfield,

Judge."
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'

' To the overruling of said demurrer, the defend-

ant, The Copper River & Northwestern Railway
Company, a corporation, by its attorneys duty ex-

cepted and said exception is by the court allowed.

Judge."

Thereafter, the Comi)any answered separately,

as follows (R., J)]).
11-13)

:

''Separate Axswee or Copper River axd North-
WESTERx Railway Compaxy.""

"The defendant, The Copper River & North-
Avestern Railway Company, for its separate answer
to the complaint of the plaintiff in the above-entitled

action, says and alleges:

"First : It admits that it is a corporation as al-

leged in the first paragraph of plaintiff's complaint.

"Second: Answering the second paragraph of

plaintiff's complaint, this defendant says it admits

said second paragraph and alleges that it was in the

actual, quiet and peaceable possession of certain rock

grade and work in and along the side of said canyon,

and entitled to the possession thereof.

"Third: Answering .the third paragraph of

plaintiff's complaint, this defendant says: It admits

that it employed the defendant Edward C. Hasey as

a foreman in its work in and upon said rock grade
in said Keystone canyon, and denies that it or any of

its agents or officers ever ordered or directed or au-

thorized the said defendant Edward C. Hasey to use

any force whatever towards the plaintiff or towards
any person or persons whomsoever, at or in said Key-
stone canyon or at any other j^lace or at any time
whatever or at all.
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'^Fourth: Answering the fourth paragraph of

plaintiff's comjolaint, this defendant says and alleges:

That it has no knowledge or information sufficient to

form a belief as to whether said defendant Edward
0. Hasey shot towards plaintiff or shot plaintiff ; and
this defendant denies that said defendant Edward C
Hasey had any orders or authority whatever from
this defendant or any of its officers or agents to shoot

towards plaintiff or towards an}" other person whom-
soever, or at all, or to use any force towards plaintiif

or towards any person whomsoever ; and this defend-
ant alleges the fact to be that, if said defendant Ed-
ward C. Hasey shot towards plaintifL' or shot plain-

tiff, he did so while acting wholly upon his own re-

sponsibility, and entirely without the scope of his

authority and not in the course of his employment by
this defendant, and expressly contrary to the orders
and instructions given him by defendant and its

agents and officers; and, that if said defendant Ed-
ward C. Hasey did shoot said plaintiif, it was not
while engaged in any employment for or on account
of this defendant, or by its orders or directions, but
was entirely outside of and beyond his said employ-
ment and the scope of his authority.

''Fifth: Answering the fifth paragraph of

plaintiff's complaint, this defendant says and alleges:

That it has no knowledge or information sufficient

to form a belief as to the facts set forth in said fifth

jmragraph of plaintiff's said complaint, and there-

fore denies the same and the whole thereof, and this

defendant specifically denies that it caused or had
anything whatever to do with any injuries received

by ijlaintiff

.

''Sixth : Answering the sixth paragraph of

])laintiff 's said complaint, this defendant says that it

has no knowledge or information as to the facts set

out in said sixth paragraph of said complaint and
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therefore denies the same and the whole thereof, and
specifically denies that plaintiff has been damaged in

the smn of twenty-five thousand dollars by any act

whatsoever of this defendant, or in any smn what-
ever.

"Wherefore, This defendant prays that the

plaintiff's complaint may be dismissed as to this de-

fendant, for its costs herein."

The separate answer of the defendant Hasey is

found at R., p. 51. There is no reply to the separate

answer of the Company, and the reply to the sep-

arate answer of defendant Hasey is foimd R., pp. 83

to 85.

On the issues thus made, the cause came on for

trial in the United States District Court for the Ter-

ritory of xilaska, Third Division, at Seward, Alaska,

on August 17, 1910, and resulted in a verdict for the

l^laintiff in the sum of fifteen thousand dollars ($15,-

000.00). (R., p. 341.) Thereafter defendants inter-

posed a motion for a new trial ; the same was. denied

in conformity with the ruling of the court that five

thousand dollars ($5,000.00) be remitted. (R., p.

368.) Thereafter, and on August 24, 1910, judgment

was duly entered upon the verdict so reduced by re-

mittitur, against both defendants, for the sum of ten

thousand dollars ($10,000.00). (R., pp. 370-72.)

From this judgment of August 24, 1910, the writ

of error herein was issued.
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SPECIFICATION OF ERRORS.

I.

The court erred in overruling the demurrer of

the defendant The Copper River & Northwestern

Railway Company to the amended complaint of the

plaintiff, for the reason that said complaint does not

state a cause of action in favor of the plaintiff and

against said defendant.

(Assignment No. 5, Record, page 384, also Rec-

ord, p. 381).

n.

The court erred in entering judgment herein in

favor of the plaintiff and against the defendant The

Copper River & Northwestern Railway Company.

(Assignment No. 6, Record, page 388, also page

381).
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ARGUMENT.

I.

The error assigned upon the order overruling

the demurrer to the amended complaint is open for

review on this writ.

Teal vs. Walker, 111 U. S. 242

;

Bauserman vs. Blunt, 147 U. S. 652;

Southern Pacific Co. vs. Denton, 146 U. S. 202

;

Pontiac vs. Talbot Paving Co., 94 Fed. 65

;

Williamson vs. Liverpool Insurance Co., 141

Fed. 54;

Hunter's Appeal, 71 Conn. 198; 41 Atl. 557.

The rule and the reason for it is stated in the

case of Teal vs. Walker, supra, in the following lan-

guage :

"The writ of error is not taken to reverse the

judgment of the court upon the demurrer to the com-

jjlaint, for that was not a final judgment, but to re-

verse the judgment rendered upon the verdict of the

jury. The error, if it be an error, of overruling the

demurrer could have been reviewed on motion in ar-

rest of judgment, and is open to review upon this

writ of error. When the declaration fails to state a

cause of action, and clearly shows that, upon the case

as stated, the plaintiff cannot recover, and the de-

murrer of the defendant thereto is overruled, he may
answer u])on leave and go to trial. AVithout losing

the riglit to have the judgment upon the verdict re-
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viewed for the error in overruling the demurrer. The
error is not waived by answer, nor is it cured bj^ ver-
dict. The question, therefore, whether the complaint
in this case states facts sufficient to constitute a cause
of action, is open for consideration."

It is re-stated in Pontiac vs. Talhot Paving Co.,

supra, in the following words

:

'

' The general finding by the court clearly deter-

mines all issues of fact. Fourth Nat. Bajtk of St.

Louis vs. City of BeUeviUe, 53 U. S. App. 628; 27 C.

C. A. 674, 83 Fed. 675, and cases cited. But it is not
conclusive on all the questions involved, as contended
on behalf of the defendant in error. Its utmost ef-

fect is to limit the inquiry on review ' to the sufficiency

of the declaration, and the rulings, if any be pre-

served, on questions of law arising during the trial.'

Lelmen vs. Dickson, 148 U. S. 71, 72; 13 Sup. Ct. 481.

In the case. of general verdict on a trial by jury, the
finding establishes all the material facts which are
alleged in the declaration. If, however, the declara-

tion on wdiich either verdict or finding nuist rest 'fails

to state a cause of action, and clearly shows that upon
the case as stated the plaintiff cannot recover', the
error is not cured by verdict, and is not waived by
answering and proceeding to trial after the demur-
rer is overruled. Teal vs. Walker, 111 U. S. 242, 246

;

4 Sup. Ct. 420. In such case, there is no foundation
for the judgment, and that inquiry is dearly pre-
sented for review on this record. Whether consid-
ered as raised by the demurrer, or upon the objec-
tions and exceptions covering all the testimony to

support the declaration, or upon the facts stated and
found, is not material."

In Williamson vs. Liverpool Insurance Com-

pany, supra, Eighth Circuit, Teal vs. Walker is cited
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as authoritative; and the court proceeds to show

that, even where the state rule is to the contrary, the

federal courts are not bound thereby.

The only statutory provisions applicable to this

question are found in

Alaska Code of Civil Procedure, Chapter II,

Section 91, and Chapter 51, Sections 504,

508;

Federal Statutes Annotated, Vol. 1, pages 69,

147, 148.

Section 92, above referred to, simply provides

that after a decision overruling a demurrer, the court

may, in its discretion, allow the party to plead over.

Section 504 provides that writs of error may be taken

and prosecuted from final judgments in the Alaskan

courts to the Circuit Court of Appeals, Ninth Cir-

cuit. Section 508 continues in force all provisions of

law regulating procedure and practice in cases

brought by appeal or writ of error to the Supreme

Court of the United States, or to the Circuit Court

of Appeals for the Ninth Circuit.

It therefore, follows that the rule laid down in

Teal vs. Walker, supra, is the rule to be applied in

this case upon the (luestion of the consideration of

the error assigned to the overruling of the demurrer

to the complaint. In other words, the question is not
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confused in the least by the rulings in the different

states on this subject. If the complaint does not state

a cause of action, the error in overruling the demur-

rer is neither waived by answer nor cured by verdict.

We proceed to discuss the allegations of the com-

plaint in the light of this rule.

II.

In the opening statement we set out the com-

plaint in full, the demurrer thereto, the answer and

the reply, so that the court might conveniently con-

sider the pleadings. The answer is set out for the

purpose of showing that it in no way aids the com-

plaint. Since the Company's answer did not even

require a reply, and consists only of admissions and

denials, it is not necessary to further argue that it

in no way aids the complaint.

Turning now to the complaint, we find its af-

firmative material allegations to be as follows

:

1. That defendant Company claimed a certain

right-of-way and grade through Keystone canyon,

and the possession thereof.

2. That Hasey was the chief agent of defend-

ant Company in charge and possession of the right-

of-way and grade.
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3. That Hasey was placed in charge of the

right-of-^Yay and grade by one Hazelet, the general

agent of defendant Company.

4. That Hazelet, acting as such agent, delivered

to Hasey rifles and ammunition.

5. That, at the same time Hazelet ordered and

instructed Hasey to employ any necessary force to

prevent objectionable persons from passing over the

right-of-way and grade.

The foregoing contain the substance of the al-

legations in Paragraph III of the complaint. The

substance of Paragraph lY of the complaint is as

follows

:

1. That, on the 25th day of September, 1907,

plaintiff undertook to walk peaceably and lawfully

through said Keystone eanyon.

2. That, while he was thus lawfully in the can-

yon, and quietly and peaceably walking through tho

same, Hasey, acting under the order of defendant

Company, wilfully, unlawfully and feloniously, and

without any provocation on the part of the plaintiff,

fired several shots toward the plaintiff; that plaintiff

then began to retreat from the canyon; that while he

was so retreating, Hasey continued to shoot, and one
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of the bullets so fired struck the plaintiff and injured

him.

We believe the foregoing to be a full and ac-

curate analysis of the material statements in the com-

plaint, which are relied upon to show liability on the

part of the Company for the acts of Hase}^

Before considering these allegations, it is well to

observe that the principle of law upon which the

Company is sous:ht to be held, is that of respondat

superior. It is liable, if at all, on the legal ground

that Hasey, in the scope of his employment, inflicted

the injury of which plaintiff complains. If the in-

jury was not inflicted by Hasey within the scope of

his employment, the Company is not liable.

It is not liable for the wilful or malicious acts

of Hasey committed while in its employ, l)ut beyond

the scope of his employment in the furtherance of his

own designs, or in fear for his own safety. It be-

comes necessary" then to ascertain from the complaint

what agency existed, what was the subject of the

agency, what was its purpose, and what its limita-

tions. The subject-matter of the agenc\^ was a right-

of-way and grade, the purpose of the agency was to

protect the right-of-way and grade from trespass

thereon by objectionable persons. The subject-mat-
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ter of the agency was not Keystone canyon, nor was

the purpose of it to protect the canyon from trespass,

or to prevent persons from passing there through.

The right-of-way and. grade occupied only a part of

the canyon. These are the allegations of the com-

plaint. It specifically alleges that the Company

claimed, the right-of-way and. grade through a part

of Keystone canyon, and that Hasey was placed in

charge thereof, to protect it from trespass.

With these allegations in mind, we come to ex-

amine what plaintiff says he was doing when he was

injured by Hasey. He does not say that he was

walking upon the right-of-way and grade ; on the con-

trary, he says he was walking through Keystone can-

yon. He does not state that he offered to come upon

the railway and grade. He says he Avas lawfully and

peaceably walking through the canyon, and does not

say that lie was upon or e^^en approaching the right-

of-way and grade. The allegation that he was "law-

fully" in the canyon, and undertook to walk "law-

fully" through the canyon, excludes any inference

or presumption that he was trespassing upon the

right-of-way and grade, or threatening to do so. Can

it be said that Hasey 's act was the act of the Com-

pany ? The Company had not instructed him to fire

upon persons pursuing their lawful way through the
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canyon. Further, plaintiff seelvs to avoid this inevita-

ble legal conclusion by stating that Hasey so wilfully

and unlawfully fired upon him, under the order of

the Company. The allegation in Paragraph IV of

the complaint that the firing was done "under the

order of the Company" is a mere conclusion of the

pleader, and must be construed by reference to the

specific instructions alleged in Paragraph III, to

have been given to Hasey by Hazelet.

Davis, Administratrix, vs. Houvhtelin, 14 L.

E. A. 737.

The substance of the allegations of fact with

reference to these instructions is that Hasey was put

in charge of the right-of-way and grade, with instruc-

tions to employ any necessary force to prevent ob-

jectionable persons from passing over the right-of-

way and grade. Plaintiff has himself alleged the full

scope of the instructions given to Hasey ; and he must

stand upon it. Since he does not allege that he was

passing over the right-of-way and grade, or attempt-

ing to do so, he does not bring himself within the

scope of the instructions given to Hasey. It is quite

evident that no Company was present at the time

of the firing to order Hasey to fire. It is therefore

not an allegation of fact to say that Hasey, at the time

he fired, fired under the order of the Company. If
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he fired under the order of the Company, it must

have been imder orders previously given by the Com-

pany. The orders previously given by the Company

are pleaded in Paragraph III of the complaint, and

are as we have above stated, so far as the complaint

states them. It is clear then, the complaint is not

aided in this particular by the allegation that the

shots were fired under the order of the Company.

It comes to this. The act of Hasey is alleged to

have been wilful, unlawful and felonious. The Com-

pany is only responsible for that act, if it was done

within the scope of Hasey 's duties as its employee or

agent. It is not responsible for the wilful, unlawful

and felonious act of Hasey done while in its employ,

but without the scope of his employment.

We, therefore, contend that the complaint af-

firmatively shows the act of Hasey to have been com-

mitted outside of the scope of his employment. The

authorities supporting this contention are

:

Golden vs. Neivlrand, 2 N. W. 537

;

Davis, Administrntrix, vs. HouvJiteliu, U L.

E. A. 737;

Magar vs. Hammond, 76 N. E. 474;

Holler vs. Ross, 59 L. R. A. 943

;

Boiven vs. RaUroad Co., 136 Fed. 306.
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In Golden vs. Netvdrand, supra, the facts were

that one "R" was employed to protect a brewery,

and was furnished a pistol for that purpose. Golden

Avas drinking in the brewery and got into some alter-

cation. "R " came into the room and Golden stepped

out of the brewery, and then threw a brick into it, and

turned and ran. "R " shot and killed him while run-

ning. In its opinion, the court states the rule in the

follow^ing language

:

"The theory of appellant is that R. was em-
ployed to guard and protect the brewery, for which
purpose he was furnished with a j^istol, and that he

shot the deceased while in the line of his duty. With-
out determining whether, if this was all, the defend-

ant would be liable, we think that' the fact that the

deceased was retreating from the brewery at the

time the fatal shot was fired, shows conclusively it

was not fired for or with the intent of protecting the

l)rewery, or in the line of R.'s duty. If R. had shot

with the pistol from the brewery a person passing

peaceably along the highway, the defendants clearly

would not have l^een liable; and, v\^e think, there is

no essential difference between the case supposed and
the one at bar. The killing was not, therefore, done
in the line of the duty R. Avas employed to perform."

In Davis, Admiuistratrir, vs. Houvhtcliu, supra,

a demurrer AA^as sustained to a complaint Avliich al-

leged that one "I" AA^as employed by defendant to

guard certain feed, and seize and detain any person

disturbing the feed; that Davis was upon the prem-

ises when "I" attempted to seize and detain him,
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and in doing so shot and killed Davis. The court held

that, inider these allegations, defendant was not lia-

ble for the act of " I, " for the reason that it was not

alleged that Davis was molesting the feed, or at-

tempted to do so, or that it was any part of "I's"

dut}^ to seize and arrest persons who happened to be

upon the premises, except those who were there for

the purpose of molesting the feed, stating the rule

thus

:

"So far as the allegations in the petition are

concerned, or the legitimate inference to be drawn
therefrom, I's employment was exclusively in pro-

tecting the feed, and the wrong charged was some-
thing which his agency did not contemplate, and
which he could not lawfully do in the name of the

defendant. His business no more contemplated the

seizure of a person who was upon the defendant's

])remises for lawful purposes than it did the arrest

and detention of a person lawfully passing along a

public highway, and in neither case would defend-

ants be liable for the act. The test of the master's

liability is not whether a given act was done during
the existence of a servant's employment, ]jut whether
it was committed in the prosecution of the master 'r.

business."

The complaint in the case at bar further alleges

that the plaintiff had turned and was retreating from

the canyon, and that Hasey shot liim while thus re-

treating. This allegation accentuates the fact that

the shooting was not done to protect the possession

of the property, or to prevent the plaintiff from pass-
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ing over it, but was the personal act of Hasey be-

yond the scope of his emplo^Tiient. In this respect

the case is squarely within the facts passed upon in

the Golden Case, supra.

In the light of the rule announced by the fore-

going authorities, it is quite clear that this complaint

does not state a cause of action against the Com-

pany, since the plaintiff himself states that Hasey

was em]3loyed hy the Company to protect the right-

of-way and grade from trespassers, and then states

that Hasey wilfully, unlawfully and feloniously shot

the plaintiff, who was not alleged to be on the right-

of-way and grade, who was not approaching the right-

of-way and grade, who was not doing anything except

walking peaceably and lawfully through the canyon

about his own business. Not only is there a failure to

allege facts bringing Hasey 's acts Avithin the scope of

his emplo}Tnent, as j)leaded in the complaint, but the

affirmative allegations that plaintiff was lawfully in

the canyon, and lawfully passing through it, and that,

the shooting was wilful, and without provocation, ex-

clude any inference that plaintiff was trespassing

upon private property.
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II.

Nor can it be said that the omissions in the com-

plaint are helped or cured by the facts developed on

the trial ; for, while it does appear from the evidence

that the plaintiff was on the right-of-way and grade

of appellant Company, it further appears from the

undisputed testimony that he was there, in company

with some two hundred and fifty associates, engaged

in a criminal trespass and in riotously attempting to

dispossess appellant of its property, and that his

injuries were proximately provoked and caused by

his own illegal and criminal acts.

Briefly stated, the facts of this case as shoAvn

upon the trial are as follows

:

The Copper Elver & Northwestern Railway Com-

pany was in possession of a right-of-way and grade

in Keystone canyon, upon which it had expended a

large sum of money, and upon which it was working

on September 25, 1907. One Reynolds, the promoter

and president of the Alaska Home Railway Com-

pany, desired to obtain possession of the rock-cut and

railroad grade constructed by ;the appellant on one

side of Keystone canyon, at great expense, and to

that end he sought on two different occasions to bri^je

or improperly influence Mr. Hazelet, the agent of
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the appellant Company, to turn over this property

to him. (Eeeorcl, pp. 178-9, 182.) Failing in this

scheme, rumors were set afloat that appellant had no

title to the right-of-way and railroad grade, and that

the Reynolds Company proposed to mass its men at

the canyon and forcibly oust appellant's employes

and take ]DOssession of the property. Mr. Hazelet

thereupon caused trespass notices to ])e conspicuously

posted along the right-of-way, and applied to the

United States Marshal at Valdez for guards to pro-

tect the property. The marshal thereupon appointed

two deputies, Dickson and Hase}^ to go to this prop-

erty, and protect appellant from violent disposses-

sion.

It is clear from the record that in this situation

the Alaska Home Railway Company assembled at the

mouth of the Canyon on the morning of September

25th anywhere from one hundred and twenty-five to

two hundred and fifty men, according to the testi-

mony of the variousness witnesses, for the express

purpose of rushing the canyon, expelling therefrom

all the laborers and employees of the defendant Com-

pany, and taking possession of this right-of-way and

grade. Plaintiff proves these facts by his first wit-

ness called in the case, William R. Garster, whose evi-

dence on tliis point is found at pages 87 to 91 of the
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reocvd. He states that on the morning of the 25th, a

little after seven o'clock, a crowd of men were assem-

bled at the mouth of the canyon, and that they were

addressed by an attorney named Ingersoll, and also

by one M. B. Morrissey. The latter called the men

assembled a lot of "shovel stiffs," and stated that

the men were wanted to go to work on the grade

in the canyon, and asked them it they would go to

work, and they replied, "Yes."

After this mol) of men, consisting of not .less

than one hundred and twenty-five and not more than

two hundred and fifty men, had been thus inflamed

and excited to engage in the unlawful enterprise of

taking possession of the defendant Company's prop-

ertv, thev proceeded in a body through the canyon

and along the grade. They were accompanied by

foremen, engineers and others, who were not laborers,

evideutlv representing The Alaska Home Railway

Oonipanv. and leading the lal,orers on to the accom-

plishment of this unlawful enterprise. Proceeding

thus in a bodv, they brushed aside and passed a gang

of defendant Company's men, and came upon one

O'Neill a foreman for defendant Company, who

threw UY, his hands and warned then. back. O'Neill

was grabbed and roughly used; and the men pro-

ceeded u.util thev came in sight of the barricade be-
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hind which the two officers, Hasey and Dickson, were

standing. Hasey beckoned or made some motion

with his hands, even according to the plaintiff's wit-

ness. The mob still advancing, Hasey commenced

firing from behind the barricade, and plaintiff while

retreating was injured. Plaintiff was in the fore-

front of this turbulent and riotous gang of men, as

is shown by the circumstance of his being one of the

first injured by the shots, and also by his own testi-

mony found at E., page 134, where, in answer to

a question as to whether there was anybody ahead

of him, he says: "Yes; there was lots of men be-

hind us."

The number of men engaged in this lawless en-

terprise, and the manner in which it was set on foot

and carried through, is found in the testimony of

various witnesses, uncontradicted, at R., pages 219-

20-21, 249, 271-277. At page 273, witness Case for the

defendants testified, and the testimony is not contra-

dicted, that he heard one of these orators Avho got

on the buggy at the mouth of the canyon, in order to

inflame the workmen into rushing the canyon, say

:

"I heard him say that the Guggenheim people
had bought out the railroad in Cordova, and was
going to stop the building of it, and that they started

in at Katalla, and stopped the Bruuer people from
building a road, and now they were trying to stop
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the Alaska Home from building out of Valdez, and
asked them what they were going to do about it."

"Q. Was there any response that you heard?
Did you hear the men say an^^thing?

A. When he asked them what they were going
to do about it, he says, 'All that is in favor,' or words
to that effect, 'of going to the csmjon, say Aye,' and
the crowd seemed to respond very loudly, 'To the

At page 283 of the record, the witness Case esti-

mates the crowd of the Alaska Home people thus

incited to attack the canyon and take the grade, at

from two hundred to two hundred and fifty, while,

as we have said before, the plaintiff's own witness

Garster stated that, in his judgment, there w^ere about

one hundred and twenty-five to one hundred and fifty

of the Alaska Home men.

At page 307 of the record, the witness John H.

Biggs estimates the number of Home Railway men

at one hundred and fifty.

It thus appears, without any substantial contra-

diction or attempt thereto, that the Alaska Home

Railway, through its agents and others, did, on the

morning in controversy^, September 25th, 1907, as-

semble from one hundred and twenty-five to two hun-

dred and fifty men at the canyon, and did there, by

means of inflammatorv orations and lawless declara-
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tions, urge and. incite the men so assembled, to volun-

tarily convert themselves into a lawless mob, for a

lawless purpose, and to attack other persons law^fully

engaged in their work, and lawfully placed where they

were. In this connection it is to be noted that the

Alaska Home Railway did not merely order its em-

ployed laborers to go to a certain place and do a cer-

tain job of work, knowing that the men might come

into collision with others who avouIcL contest their

right to work at that point, and thus make of this

gang of laborers innocent tools for an unlawful pur-

pose; but, on the contrary, without relying on its

right to order or direct different men to go to work

at any particular place, for any particular purpose,

it assembled the men at the point of attack, pre-

tended to disclose the situation to the men, and, after

inflaming their passions hy statements of local wrongs

alleged to have been inflicted by the defendant Com-

pany on the localities in Alaska, called upon them to

volunteer for the purpose of dispossessing the de-

fendant Company, and righting these alleged wrongs

by force and violence. It is clear, therefore, that

each and every man forming a part of this mob, and

engaged in this violent and unlawful enterprise, in-

cluding the plaintiff, voluntarily put himself in that

position. With these facts clearly and indisputably
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trial conrt instructed the jury (R., pages 330 to 335),

in substance and effect that Hasey was not justified

in using deadly weapons to defend his possession of

the property, and was not justified in resisting dis-

possession of the property to the extent of grievously

w^ounding, or taking human life ; and that the plain-

tiff was entitled to recover if the jury believed that

Hasey was not in danger of great personal violence,

or loss of his own life.

Or, stated in another w^ay, the instructions w^ere

to the effect that Hasey must have acted in self-de-

fense in order to defeat the plaintiff's right of re-

covery. It being borne in mind that this is a civil

action to recover damages for an alleged fort, and

that the plaintiff himself must be free from any

wa-ongful conduct contributing to the injury, and not

a criminal action to convict the w^rong-doer under the

criminal law, the error in the rule laid down ]3y the

honorable trial court is immediately apparent. The

jury were told by the court that the defense of posses-

sion must be distinct from the defense of life or per-

son, and that mere possession could not he defended

with the use of a deadly weapon, unless a felony was

threatened against the property. The rule laid down

l)y the court was misleading and erroneous, for the
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reason that the real question involved is whether

plaintiff can recover in a civil action, when he founds

his right in his own unlawful act, not whether Hasey

was justified in shooting as a matter of self-defense.

The undisputed evidence shows that this right-

of-way and grade was in the possession of the appel-

lant Company and actually occupied at the time hy

its servants ; that trespass notices were posted warn-

ing all parties to keep off (Eecord, pp. 184-5, 217) ;

that the plaintiff and his associates were personally

warned by O'Neill, appellant's foreman, immediately

preceding the shooting, to keep off the premises (Rec-

ord, pp. 220-1) ; and that plaintiff and his associates

wilfully persisted in their trespass. This was not

only a riotous trespass, l)ut a criminal trespass un-

der the Alaska Penal Code, Section 67, Chap. 3.

The rule of law that when plaintiff's own un-

lawful act concurs in causing the damage he com-

plains of, he cannot recover compensation, is well es-

tablished.

Devor vs. Knauer, 84 Illinois Appeals, 184;

Illinois Steel Co. vs. Wasnius, 101 111. App.
535;

Gilmour vs. Fuller, 198 111. 130; 60 L. E. A.
286;

Higgins vs. Minaglian, 78 Wis. 602 ; 11 L. R. A.
138:
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Taylor vs. Adams, 24 N. W. 864

;

Bolerts vs. Elclridge, Federal Cases, No.

11,901.

In Gilmour vs. Fuller, supra, the court quotes

with approval Lord Mansfield's words:

"The principle of public policy is this, ex dolo

malo non oritur actio. No court will lend its aid to

a man who founds his cause of action upon an un-

moral or illegal act."

It further quotes with approval the following

language taken from Heland vs. Lotvell, 3 Allen 407,

81 American Decisions, 670

:

"And it is the established law that, when a plain-

tiff's own unlawful act concurs in causmg the dam-

age that he complains of, he cannot recover compen-

sation for such damage."

The instructions in the instant case nowhere

pointed out to the jury the true rule with reference

to plaintiff's conduct, as a member of a mob, and a

criminal trespasser, and the effect of plaintiff's situ-

ation as a member of an unlawful mob and riotous

assembly upon his right to recover for injuries re-

ceived while thus engaged.

When it clearly appears upon the record before

this court, that plaintiff was not entitled to a judg-

ment on his complaint, because it did not state a

cause of action, and also that plaintiff was not en-
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titled to a judgment on his evidence, because his evi-

dence, while not showing the facts pleaded, show

other facts which would debar hini from a recovery,

we earnestly contend that, in any view of the case

and the record, it is apparent there has been a mis-

carriage of justice, and that this court can so deter-

mine under subdivision 4 of Rule 124, permitting the

court at its option to notice a plain error not assigned

or specified.

r. ^. I'.s. i?. i?., 176 IT. S. 242;

School District vs. Hall, 106 V. S. 428

;

U. S. vs. Rem, 175 U. S. 500.

It seems to us the indisputable rule of law in the

situation disclosed, is that, in so far as plaintiff's con-

duct and the conduct of those associated with him in

the prosecution of this unlawful riot and criminal

trespass, brought about his injuries, he cannot re-

cover from anyone, his claim being founded in his

own unlawful act.

The further rule is that, although engaged in a

criminal enterprise at the time of his injury, he may

recover for a clearly wanton, malicious and felonious

injury inflicted upon him.

The evidence in this case does not even tend to

show any such clear, wanton, felonious and malicious
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injury upon the part of this resi^ondent corporation)

It is not a question of whether Hasey was justified in

shooting or not. He may not have been justified as a

matter of self-defense, and still not be liable to civil

damages, for the simple reason that plaintiff cannot

recover under the principle of volenti non -fit injuria.,

It is respectfully submitted that such disposition

should be made thereof.

Respectfully submitted,

W. H. BOGLE,

F. T. MERRITT and

LAWRENCE BOGLE,

Attorneys for Plaintiffs in Error.
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IN THE

UNITED STATES CIRCUIT

COURT OF APPEALS
FOR THE NINTH CIRCUIT

THE COPPER RIVER & NORTH-
AVESTERN RAILWAY COMPANY
(a corporation) and EDWARD C.

HASEY,

Plaintiffs in Error,

versus

JOHN PHILLIPS,

Defendant in Error.

No. 1941

BRIEF OF DEFENDANT IN ERROR

Counsel for defendant in error respectfully submit

the following for tlie consideration of the Court:

STATEMENT OF THE CASE.

This is an action at law, brought by John Phillips,

defendant in error, against The Co])per River & North-



western Railway Company, a corporation, and Edward

C. Hasey, plaintiffs in error, in the District Court for

the Territory of Alaska, Third Division, to recover $25,-

000 damages, for a personal injury, which the plaintiff

alleges he sustained through the unlawful and wrongful

acts of the defendants. There was a jury trial, and a

verdict for the plaintiff in the sum of $15,000. On mo-

tion for a new trial the Court ordered a rule that unless

plaintiff remitted $5,000 from the judgment to he entered,

a new trial would be granted. The plaintiff entered a

remittitur for that amount and thereupon the motion for

a new trial was overruled, judgment entered in favor of

the plaintiff in the sum of $10,000, and the defendants

sued out this writ of error.

ASSIGNMENT OF ERRORS.

The phiintiffs in error file as their assignment of er-

rors what in substance and meaning is concisely stated as

follows, as counsel for defendant in error are of opinion

that the interwoven and interjected purported state-

ments of matters of fact contained in assignments of

errors filed by plaintiffs in error, tend to confuse the

matters in issue and the errors relied upon to secure a

reversal of the judgment. Appellants contend

:

First. The Court erred in overruling the demurrer

of the defendant The Copper River & Northwestern

Railway Company to the amended complaint of plaintiff.



Second. Tlie Court erred in changing the place of

trial of the case from Valdez, Alaska, to Seward, Alaska,

on representation of defendant corporation that it could

not at Valdez, secure a fair and impartial trial because

of alleged prejudice there existing.

Third. The trial Court erred in refusing to grant to

plaintiffs in error their respective motions seeking a

postponement of the trial.

Fourth. The trial Court erred in refusing to grant

the motion of the Copper River & Northwestern Railway

Company, one of the plaintiffs in error, at the close of

plaintiff's (defendant in error) testimony, for a directed

verdict in its favor.

Fifth. The trial Court erred in refusing to grant

the respective motions of plaintiffs in error for a new

trial, on the ground that the verdict rendered by the jury

was excessive, and was the result of passion and pre-

judice.

Sixth. The trial Court erred in entering judgment

for the defendant in error and against the plaintiffs in

error.

ARGUMENT.

Answering these assignments of error counsel for

defendant in error respectfully submit:



First. The complaint sufficiently states a cause of

action against The Copper River & Northwestern Rail-

way Company in alleging with particularity that Hasey

was tlie agent and servant of the corporation, acting

under orders of its general agent, George C. Hazelet,

which orders directed Hasey to prevent any and all per-

sons not employed by the Copper River road from pass-

ing through Keystone canyon, hy the use of whatever

force might become necessary in resisting such attempted

passage, and that Hazelet supplied Hasey with arms and

ammunition to make such resistance effectual. Tt would

not only be unnecessary but absurd for a plaintiff to al-

lege that he was guilty of even a technical trespass upon

the pro|)erty of another, even though it might be true.

Nor does it matter whether the plaintiff was, either be-

fore or at the moment of the shooting, ui^on ground

claimed by oi* belonging to the corporation, if Hasey wil-

fully and unlawfully, pursuant to his instructions, shot

])laintiff because he was near the premises Hasey was

instructed to drive ]ieople from. The question is whether

Hasey was ])ursuing instructions of the corporation and

acted unlawfully. The complaint sufficiently states both

allegations.

The Federal Supreme Court has decisively settled

the law of corporate liability for the torts of servants

and agents. In Philadelphia & Reading R. R. v. Derby

4



(14 How. 468) that Court held that a master is liable for

tortious acts of a servant in course of the servant's em-

ployment even though the servant be acting contrary to

orders. In Philadelphia, Wilmington £ Baltimore B. R.

V. Quigley (21 How. 202) th^e Court held that a corpora-

tion is responsible in its corporate capacity for acts of

its agents either ex contractu or in delicto, in course of

its business and their employment. Cited in Salt Lake

V. HolUster (118 U. S. 256).

In Steamboat Co. v. Brochett (121 U. S. 637) the

Court decided that a steamboat corporation is liable for

torts of boat officers, the case being an assault upon a

passenger. In D. & K G. R. Ry. Co. v. Harris (122 U.

S. 597-608) it was held that a corporation is liable civ-

iliter for torts of agents and servants, done by its au-

thority, express or implied.

Unlimited authority to the same effect is found in

state and federal reports and in standard text books.

Second. By a long list of affidavits to which scarce-

ly anything was opposed it was set forth by Seward citi-

zens that no i)i-e,iudice existed in that town against the

Chopper River road, in this case or on general principles.

One of tliese affidavits is by AV. M. Sauers, the sole au-

thority cited in the assignment of errors for the state-

ment that Seward citizens are so bent on having terms of

court held in that town tliat they will not swear to the

5



truth if sucli action might tend to expel court business.

The proposal to take the case to the distant town of

Juneau may not have originated in a desire to make it

impossible for plaintiff to try his action because of the

enormous expense, but it would certainly have that re-

sult to any but an affluent litigant.

Third. The trial Court erred in refusing to grant

to plaintiff in error their respective motions to continue

the case.

In Missouri, K. S T. Ry. Co. v. Elliott et al. (102

Fed. 96 at page 98) the Court says, ''Nearly a century

ago the Supreme Court of the United States said, 'It

may be very hard not to grant a new trial or not to con-

tinue a cause, but in neither case can the party be re-

lieved by a writ of error.' Insurance Co. v. Hodgson, 6

Cranch, 206, 218, 8 L. Ed. 200. And this rule has been

firmly adhered to from the time it was first promulgated

in Woods V. Young, -1- Cranch 237, 2 L. Ed. 607, to the

present day, and is obligatory upon all lise a]»i)eiiate

courts of the United States. '

'

Citing several supporting authorities

:

In Richmond Raihvay S Electric Co. v. Dick, 52 Fed.

379, at page 380 the Court says, "A motion for continu-

ance is addressed to the discretion of the Court below.

Its action thereon is not reviewable here."



This rule is so universal and elementary, we refrain

from a useless display of learning in listing authorities

in support thereof.

Moreover, the affidavits filed in support of the mo-

tions for continuance did not comply in any respect with

the requirements of the statute governing such applica-

tions, and were wholly without merit. This clearly ap-

pears from the facts disclosed by the record, and no show-

ing of due diligence, with reference to application for

process of the Court to compel the attendance of wit-

nesses named, or to take the depositions of such wit-

nesses, or otherwise, appears upon the record.

Defendant Hasey could not claim that he was in-

jured by the denial of a continuance, because he had never

been served with summons and came into tlie case vol-

untarily on the day set for trial, or was dragged in by

the attorneys for the corporation without his knowledge,

the record showing that he was confined in tlie ])eniten-

tiary at that time. No trial affecting liim could liave

been held nor any judgment rendered against him under

the j)leadings up to that time filed in the case, and it is

impossible to avoid the conclusion that he was kidnapped

in by the corporation in the hope of serving some pur-

pose of its own.

The question as to abuse of discretionary power

vested in the trial Court in this respect, is best answered



l)y tlie opinion of the Court itself in denying the applica-

tions for continuance. (R. pp. 79, 80, 81 and 82.)

It has been repeatedly held that appellate courts

will not entertain an exception because of the refusal of

the Court below to grant a motion for continuance.

Fourth. The trial Court erred in refusing to grant

the motion of the Copper River & Northwestern Rail-

way Co., one of plaintiffs in error, at the close of plain-

tiff's (defendant in error) testimony, for a directed ver-

dict in its favor.

At the close of the evidence submitted on behalf of

the plaintiff, the defendant corporation moved for a di-

rected verdict in its favor. This motion was denied.

The defendant corjDoration instead of resting its case and

relying upon the error alleged, saw fit to introduce its

evidence and take chances upon the submission of its case

to the jury. The record fails to disclose a renewal of its

motion at the close of all the evidence.

We contend that the refusal of the ('oiirt to direct

a verdict for defendant corporation at the close of plain-

tiff''s case can not be assigned as error, and that the de-

fendant corporation by proceeding with the trial and

submitting its evidence to the jur^^ waived any exception

taken.

The leading authority u])on this ])articular point

seems conceded to be tlie case of Bailroad Co. v. Haw-
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thorne, 144 U. S. 202, 12 Sup. Ct. 591, 36 Law Ed. 405.

In delivering the opinion of the Court, Mr. Justice Gray

said, "The question of the sufficiency of the evidence for

the plaintiff to support his action cannot be considered

by this court. It has repeatedly been decided that a re-

quest for a ruling that upon the evidence introduced the

plaintiff is not entitled to recover cannot be made by the

defendant, as a matter of right, unless at the close of the

whole evidence, and that if the defendant at the close of

the plaintiff's evidence, and without resting his own case,

requests and is refused such a ruling, the refusal cannot

be assigned for error." Citing numerous authorities,

Bogk V. Gassert, 149 U. S. 23, 37 L. Ed. 634,

Chicago etc. Ry. v. Lowell, 151 U. S. 209, 38 L.

Ed. 137,

Union Pacific Ry. Co. v. Daniels, 152 U. 8. 684

page 688, 38 Law Ed. 600,

Union Pac. Ry. Co. v. Callaghan, 161 U. S. 95, 40

Law Ed. 629,

Southern Pac. Co. v. Hoiiiilton, 54 Fed. 471,

Walker v. Windsor Nat 'I Bank, 56 Fed. 78,

Ceriiiau Ins. Co. v. Frederick, 58 Fed. 148,

Alexandria v. Stabler, 50 Fed. 689,

Atchison d Co. v. Myers, 63 Fed. 796,

Western Union Co. v. Thorn, 64 Fel). 290,

MrLcod r. Craven, 73 Fed. 629,

Union etc. Surety Co. r. Schirerin, 80 Fed. 639.

9



Plaintiff in error, liaving waived the exception by it

taken in this regard, by proceeding with its case, cannot

now be heard to urge the point as ground for reversal in

the appellate Court.

Fifth. The trial Court erred in refusing to grant

the respective motions of the plaintiffs in error for a

new trial, on the ground that the verdict rendered by tlie

jury was excessive, and was the result of passion and

prejudice.

The opinion of the trial judge (E. pp. 362-366) upon

the motions of plaintiffs in error for a new trial, suf-

ficiently makes clear the situation with reference to the

same, and on page 366 of Transcript of Record, it will be

noticed the Court exacted as a condition of the denial of

said motions, that "plaintiff elects within twenty-four

hours to remit $5,000 of this verdict and reduce the

ninount to $10,000."

Defendant in error consented to tl;e reductirn of tlic

verdict (R. p. 367) and the Court thereupon denie 1 the

motions for new trial (R. ])p. 368 and 369). and judgment

was duly entered (R. pp. 369-372).

"The exaction, as a condition of refusing a new trial,

that the plaintiff should remit a portion of the amount
awarded by the verdict, was a matter within the discre-

tion of the Court. It held that the amount found was
excessive, but that no error had been committed on the

trial. Tn re(|uiring the remission of what was deemed
excessive it did nothing more than to recpiire the relin-

10



(luishment of so much of the damages as, in its opinion,

the jury had improperly awarded. The corrected ver-

dict could therefore, be properly allowed to stand."

Northern Pacific Rij. Co. v. Herbert, 116 U. S. 642,

29 Law Ed. 755.

In the case of The Arkansas Valley Land and Cattle

Company v. Mann, reported in 130 U. S. 69, 32 Law Ed.

855, Mr. Justice Harlan, in a carefully rendered opinion,

discusses the rule as above set forth in the Herbert case,

and from that opinion we take the following:

"To require a plaintiff to submit to a new trial, un-

less he remits a part of the verdict, does not deprive the

defendant of any rights, or give him any cause for com-

plaint."

"The Court is not authorized to assume, from the

mere fact that a large sum was remitted, that the Court

below believed that the jury were governed by prejudice

or wilfully disregarded the evidence."

The granting, or refusal to grant, the motions for

new trial of the plaintiffs in error, was entirely within

the discretion of the trial Court, and an exception will not

lie to the granting or refusal of a new trial.

In support of the above we quote,

"Whether the verdict was excessive, is not our i)r()v-

ince to determine on writ of erroi*. The correction of

that error, if there were any, lay with the Court below,

upon a motion for a new trial, the granting or refusal of

which is not assignable foi- erroi- here."

n



New York etc., Ry. Co. v. Winter, 143 U. S. 60, p.

75, 36 Law Ed. 71, p. 80,

Law Ed. 71, p. 80,

Wahash Ry. v. McDaniels, 107 U. S. 456,

Railroad Co. v. Fraloff, 100 IT. S. 31.

"Nor will this Court entertain an exception because

of the refusal of the Court below to grant a new trial."

Aetna L. Ins. Co. v. Ward, 140 U. S. 91, 35 Law

Ed. 371, and cases cited.

In the case of Richmond Ry. Co. v. Dick, 52 Fed. 379,

p. 380, the appellate Court says, "Nor will this Court en-

tertain an exception because of the refusal of the Court

below to grant a new trial. This is wholly within its dis-

cretion." Citing numerous cases.

Counsel submit that the sixth assignment of error is

not sufficient to cause a reversal of the judgment ren-

dered by the lower Court, and that no proper grounds

have been urged for such reversal.

ON THE MERITS.

Counsel for defendant in error confidently urge that

examination of the evidence shows that it fully justifies

the verdict.

Considering first the evidence as it bears u])on tlie

liability of the corporation, it will be found that the se]v

12



arate answer of the railroad company (R. p. 11) ))y faU-

ure to deny, admits the allegation of plaintiff's amended

complaint that the defendant corporation furnished to

Hasey, its representative on the ground, '

' several repeat-

ing rifles and a large (]uantity of ammunition for the

same. '

'

When defendant Hasey was arrested soon after the

shooting in Keystone canyon, Hasey told Deputy Marshal

AVybrant, who made the arrest, that he (Hasey) "was

there to protect that grade and he had done it." Testi-

mony of Cavana for plaintiff (R. p. 104). Cavana also

testified (R. p. 106) that five 30x30 Winchester rifles

were found in the railroad camp which "he said was

company guns" referring to O'Neill, general foreman of

the Copper River railroad camp.

In the cross-examination of George C. Hazelet, gen-

eral agent of the Copper River railroad (R. pp. 200, 201,

202, 203, 204) are found repeated statements that "Hasey

was there to protect that property but he was not to in-

jure anyone. But Hazelet admitted (R. p. 200) that at

Hasey 's re(iuest he had sent to Hasey four rifles and

some ammunition. These rifles went to Keystone canyon

in company with R. J. Boryer, tlien and now an attorney

for the Cop])er River railroad.

Hasey was instnicte*! to hold the grade, repel tres-

passers, given arms and amnnniition, assisted l)y O'Neill

13



and other railroad employes (R. p. 239) to build a barri-

cade for shelter ^hile shooting at alleged trespassers, all

this ])y the corporation, which now comes into conrt and

disavows responsibility for Hasey's felonious acts upon

the assurance that he was acting without the scope of his

authority. He was equipped to slay and given strict or-

ders to bar trespassers, yet the company he was serving

claims it cannot be held for his unlawful acts.

Whether Hasey was a Copper River railroad fore-

man, or as alleged, a mere GUN man, the record shows

that he saw the gathering of Alaska Home Railway men

at the apiDroach to Keystone canyon on the morning of

September 25, 1907 (R. p. 245), ''standing on the grade,

close to the Alaska Home Railway camp," made no effort

to disperse the 'Mob,' gave no warning that he had a

barricade beyond the curving through cut at the en-

trance to the canyon, wherein he loaded Winchesters con-

cealed, did not forbid the workmen to enter the canyon;

but although he held a commission as a deputy U. S.

marshal, stood near by, in company with O'Xeill, the

('o])])er River railroad's general foreman, and ]\lcC'or-

mick, another foreman, looking on as a curious spectator

until the men were ready to advance, then retreated be-

hind his barricade with the full knowledge and consent of

all the other agents of the Copper River raili'oad on the

ground, and there waited for the Alaska Home men to

14



present themselves to the muzzle of his rifle as they

rounded the turn in the thorough cut about 200 feet dis-

tant. ( O'Neill's testimony, R. p. 238.)

The defendant corporation declares that it is not re-

sponsible for the shooting of five men by Hasey immedi-

ately thereafter, because, it alleges, Hasey acted without

the scope of his authority in shooting with the guns it

placed in his hands.

It is claimed that Hasey fired the shots in self-

defense and in defense of O'Neill. Counsel for plaintiffs

in error insistently urged that the first shot was fired by

Hasey only when O'Neill stood in great bodily peril.

O'Neill and Case for defendants so testified but their

cross-examination made them corroborate the strongly

preponderating testimony of witnesses for plaintiff that

Hasey fired before O'Neill was seized.

Little variance is noted in the testimony of witnesses

descriptive of occurrences after Deputy ^larshal Hasey

withdrew from his silent inspection of the "Mob" at the

canyon entrance and retired to his arsenal.

The Ahiska Home Railway men, including plaintiff

(defendant in error) proceeded up the railroad grade in-

to the thorough cut, carrying the ordinary tools of grade

consti'uction—shovels, ])icks and mattocks^—125 or 150

men, the surveyors' ])arty, carrying thcMr field instru-

ments, in advance. (Oai-ster's testiinony, R. ])]). Sl)-90.)

15



Patton testified (pages 108, 109, 110) that the men

came along

"Just as any other class of men might be going to

work; there might be four or five in a bunch and then

maybe there would be one or two straggling along and

then another little bunch of them. '

'

"How many were close upon you or were accom-

panying you closely?"

"I couldn't say; there couldn't have been very many

of them, probably 25 or 30;"

"What were they carrying!"

"Picks and shovels, and some had picks and some

bad only shovels."

"They were carrying nothing else?"

"No, sir, nothing that I seen."

Garster (pages 91, 92, 93, 94) and Patton (pages

111, 112, 113, 114) describe subse(iuent events.

When the men entered the thorough cut they met

O'Neill, the Copper River foreman, who held uj) his

hands and warned them to go back. The men proceeded

and O'Neill walked backward, still telling them not to

advance. Suddenly a shot rang out and an Alaska Home

man named Heckman fell; a second shot (piickly followed

and (me Rhinehardt fell. Concerning O'Neill nearly all

\6



the evidence corroborates Garster, who testifies (p. 93)

:

' ' The next time I looked around Rhinehardt called to

me that he was shot and somebobdy called out in the

crowd at the time the second shot was fired that O'Neill

was going to touch off a fuse. I see O'Neill making out

through the crowd this way (indicating) and I called to

Morrisey to grab O'Neill; Morrisey went after him, and

so did I, and grabbed him and held him on the right-hand

side of the canyon and Hasey kept on shooting on the

left-hand side of the canyon."

At the first shot most of the Alaska Home men

stopped and at the second many of them turned and

started to run out of the canyon, among them the defend-

ant in error, who was struck in the back by the third

shot. Let him tell his own story, after turning (p. 136)

:

"At that time I got out about four or five feet and

he shoot into me."

'
' Wliat did you do when you were shot ?

"

"I fell on my face."

' ' Then what did you do !

"

"I fall on my face and I try to get out and fall again

and again, and lay down."

The injury to Phillips is thus described by Dr. Boyle,

who attended him soon after he was shot and frequently

17



afterward up to the trial of tliis case in the District

Court (p. 153) :

"The point of entrance was from behind and the

point of exit was in front. The bullet described a straight

course and went over the head of the femur or thigh bone

and made its exit in the inguinal region, in the groin."

These features of the evidence show the state of

facts upon which the jury returned its verdict for the

plaintiff (defendant in error) and the trial Court entered

judgment. Counsel for defendant in error are reluctant

to impose further upon the patience of this Court, but

cannot forbear to direct attention to the cross-examina-

tion of George C. Hazelet, the general agent of the Cop-

per River & Northwestern Railroad, who armed Hasey

and gave him the orders which resulted in the Keystone

canyon tragedy. (R. p. 202-203).

Hazelet admits writing two letters to Hasey, there

given in full, the first dated September 2 1907, in which

he says

:

"Take it cool, but I look to you boys to protect our

rights. The right of way is ours until Congress declares

otherwise and we are wholly within our rights in pro-

tecting it. So stay by the thing until I see you."

The other letter was written when Hazelet heard of

the shooting September 25, 1907. It says

:

18



"Hasey. Have heard of the row hut don't know

anything for sure. Just wait until I can see our attorney.

We will look after everything. We are within our rights

and intend to hold them. If I don't get out this A. M.

will send out. Hope no one is hurt seriously. Gr. C.

Hazelet."

Responsibility of the defendant corporation (plain-

tiff in error) is fixed by every act of all its agents in the

premises.

Counsel for defendant in error respectfully submit

that the judgment of the District Court is upheld and

justified by the record on every question of law and fact,

and should be affirmed.

E. E. RITCHIE

L. V. RAY,^ ^T'^^^^^lUKhAA'

Attorneys for Defendant in Error.
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of Alaska, Third Diyision.

Supplemental Brief for Defendant in Error.

Pursuant to leave obtained in open court on the

15tli day of May, 1911, by the defendant in error, tlie

following and further answer to the position taken

by the plaintiffs in error in their brief, is respect-

fully submitted for the consideration of the court.

Plaintiffs in error are hereinafter, for conven-

ience, designated as appellants; and defendant in

error is hereinafter designated as respondent.



The appellants in their opening brief have aban-

doned all specifications of errors, except two.

These two are:

I.

" The court erred in overruling the demurrer of

'' the defendant The Copper River and Nortlitvest-

" em Raihvay Company to the amended complaint

''
of the plaintiff, for the reason that said complaint

'' does not state a cause of action in favor of the

*"'

plaintiff and against said defendant/^

(Plaintiffs in Error's Brief, page 12.)

II.

'' The court erred in entering judgment herein in

" favor of the plaintiff and against the defendant

" The Copper River and Northwestern Railway
'^ Company/'

(Plaintiffs in Error's Brief, page 12.)

Argument.

In support of these two assignments of errors,

a careful analysis of appellants' brief shows that

virtually three propositions are contended for, as

follows, to wit:

First: (a) That the appellant Hasey's employ-

ment was to protect a railroad grade in Keystone

Canyon. That the amended com.plaint of respond-



ent alleges that lie was shot while he ''undertook to

'' walk peaceably and lawfnlty through said Key-

'' stone Canyon." That the amended complamt fails

to allege that respondent was on or molesting the

railroad grade which appellant Hasey was employed

to protect. That for these reasons, in brief, the

amended complaint fails to state a cause of action

against the railroad company that employed Hasey.

(Plaintiffs in Error's Brief, pages 17 to 24.)

(b) That the amended complaint is not helped

or cured by the facts developed on the trial, because

it appears from the evidence on the trial that re-

spondent was there as a criminal trespasser, and as

a memher of a body of rioters attempting to dis-

possess appellants and that respondent's injuries

were caused by his own illegal and criminal acts.

(Plaintiffs in Error's Brief, pages 25 et seq.)

Second : That the trial court instructed the jury

to the effect ''that Hasey must have acted in self

" defense in order to defeat the plaintiff's (re-

*' spondent's) right of recovery".

That this instruction is error.

(Plaintiffs in Error's Brief, pages 31 et seq.)

Third: That respondent Phillips' own unlawful

act concurred in causing the damage he complains

of and therefore he cannot recover compensation.

(Plaintiffs in Error's Brief, pages 32 et seq.)



We will discuss these three main propositions in

the order above enumerated.

FIRST.

(a) That the appellant Hasey's employment

WAS TO protect A RAILROAD GRADE IN KEYSTONE CaN-

YON.

That the amended complaint of respondent al-

leges THAT HE WAS SHOT WHILE HE UNDERTOOK TO

WALK PEACEABLY AND LAWFULLY THROUGH SAID KEY-

STONE Canyon. That the amended complaint

FAILS TO ALLEGE THAT RESPONDENT WAS ON OR MOLEST-

ING THE RAILROAD GRADE WHICH APPELLANT HaSEY

WAS EMPLOYED TO PROTECT. ThAT FOR THESE REA-

SONS, IN BRIEF, THE AMENDED COMPLAINT FAILS TO

STATE A CAUSE OF ACTION AGAINST THE RAILROAD COM-

PANY THAT EMPLOYED HaSEY.

(Plainti:ffs in Error's Brief, pages 17 to 24.)

(b) That the amended complaint is not

HELPED OR CURED BY THE FACTS DEVELOPED ON THE

TRIAL BECAUSE IT APPEARS FROM THE EVIDENCE ON THE

TRIAL THAT RESPONDENT WAS THERE AS A CRIMINAL

TRESPASSER, AND AS A MEMBER OF A BODY OF RIOTERS

ATTEMPTING TO DISPOSSESS APPELLANTS AND THAT RE-

SPONDENT'S IN3rURIES WERE CAUSED BY HIS OWN IL-

LEGAL AND CRIMINAL ACTS.

(Plaintiffs in Error's Brief pages 25 et seq.)

In the first place, in answer to the position taken

by the railroad company, it is a simple question,



considering the whole ease as disclosed in the rec-

ord, whether substantial justice has been done,

whether any substantial right of the railroad com-

pany has been violated.

To successfully maintain that the railroad com-

pany has been injured by this verdict and judgment,

on this record, it is necessary to resort to the most

hair-splitting technicalities and go back to the time

before the statutes of jeofails were enacted to rem-

edy just such conditions as are contended for.

First, let us examine the amended complaint on

its face and see whether or not it states a cause of

action against appellant.

The amended complaint in the second paragraph

alleges "That on the 25th day of September, 1907,

'' said defendant corporation claimed a certain rail-

*' road right of way through said Keystone Can-

" yon * * * and a certain partly constructed rail-

'' road grade through a part of said Keystone Can-

'' yon from the westerly end thereof."

(Transcript, pages 2 and 3.)

This is all admitted by appellants' answer.

(Transcript, pages 11 and 52.)

In the third paragraph of the amended complaint

it is alleged ''That the chief agent of said defend-

*' ant corporation in charge and purported posses-

** sion of said right of way and grade aforesaid was
*' Edward C. Hasey, one of the defendants herein"

—and said Hasey was ordered and instructed— ''to



'' employ any necessary force to prevent ohjection-

'*" ahle persons from passing over the said right of

'' way and grade in Keystone Canyon."

(Transcript, page 3.)

In the fourth paragraph of said amended com-

plaint it is alleged "That in the forenoon of said

*' 25th day of September, 1907, this plaintiff under-

'* took to walk peaceably and lawfully through said

'' Keystone Canyon"—and as he was walking quiet-

ly and peaceably through the same a short distance

inside the western entrance thereto, the said Edward

C. Hasey—"began shooting"—and—"struck plain-

tiff".

(Transcript, pages 3-4.)

In so far as this first point of appellant is con-

cerned are these allegations sufficient (in connection

with the rest of the allegations) to state a cause of

action ?

We respectfully contend that the}^ are. Not at

all unmindful of the old rule that a pleading will be

construed most strongly against the pleader, in cer-

tain cases, we find that the Alaska Code of Civil

Procedure provides as follows:

^^In the construction of a pleading for the

purpose of determining its effect, its allegations

shall he liberally construed, with a view of sub-
stantial justice betiveen the parties."

Carter's Annotated Alaska Codes, Part IV
Chap. 10, Sec. 75,



and this is the general type of provision in all or

nearly all of the so-called Code States.

It furnishes the test of the construction of the

pleading in the case at bar.

The amended complaint states that the railroad

company '^claimed a certain right of tvay through

'' said Keystone Canyon''. This allegation is ad-

mitted in the answer of appellants.

(Transcript, pages 11 and 52.)

Now this admitted allegation does not say that

the railroad company claimed a right of way

through a j)art only of said Keystone Canyon, but

so far as the admitted allegation is concerned the

right of way and Keystone Canyon are one. It

might mean the whole canyon from side to side, so

far as the allegation is concerned.

Then in addition to this right of wa}^ it is alleged

and admitted that the railroad company claimed a

railroad grade through a part of said Keystone

Canyon.

The amended complaint further alleges that

Hasey's duty was to prevent objectionable persons

from passing over the said riglit of way and grade

in Keystone Canyon. His duty was not simply to

protect the grade alone but in addition thereto to

protect the right of way.

If the right of way embraced the whole canyon

from wall to wall, and this is a fair construction un-

der the admitted allegation, Hasey's duty to pro-



8

tect this right of way would in effect be to protect

the canyon. So when it is alleged in the fourth

paragraph of the amended complaint that Phillips

was shot by Hasey while he, Phillips, "undertook to

*' walk peaceably and lawfully through said Key-
''*'

stone Canyon'^ it follows in most logical sequence

that Hasey 's act was in the performance of his duty,

namely to protect the right of way through Key-

stone Canyon.

If the pleading is at fault, the fault lies in stating

too much, not too little. As a matter of fact, it

might have been j)ossible for Phillips to walk

through the canyon in any one of a hundred ways

without going on or near to the railroad company's

right of way or grade, hut the complaint is hroad

enough to cover hoth right of icay and grade.

It is not a case tvhere the amended complaint is

absolutely deficient hy reason of not stating enough.

And the law in such case is best expressed in the

words of that great jurist. Judge Story, as follows

:

"The general principle of law is, that, where
a matter is so essentially necessary to be proved,
to establish the plaintiff's right to recovery,

that the jury could not be presumed to have
found a verdict for him unless it had been
proved at the trial, then the omission to state

that matter in express terms in the declaration
is cured by the verdict, if the general terms of
the declaration are otherwise sufficient to com-
prehend it."

Dohson V. Campbell, 1 Sumn. (IT. S.) 326.



It results that the conclusion we most earnestly

contend for is that the amended complaint on its

face, states a cause of action, that it contains enough,

even though pleaded too broadly, to state a cause of

action.

(b) That the amended complaint is not

HELPED OR CURED BY THE FACTS DE\^LOPED ON THE

TRIAL BECAUSE IT APPEARS FROM THE EVIDENCE ON

THE TRIAL THAT RESPONDENT WAS THERE AS A CRIM-

INAL TRESPASSER, AND AS A MEMBER OF A BODY OF

RIOTERS ATTE:MPTING to dispossess APPELLANTS AND

THAT REPONDENT's INJURIES WERE CAUSED BY HIS

OWN ILLEGAL AND CRIMINAL ACTS.

The evidence shows that when the shooting as al-

leged occurred, the respondent Phillips was on both

the appellants' right of way and grade and nowhere

else.

Such is the testimony for the respondent Phillips.

This evidence is uncontradicted and undisputed,

and William A. O'Neill (Transcript, pages 210

et seq.) and Bert Case (Transcript, pages 271

et seq.) as witnesses for the railroad company so

testify.

So that if the complaint is broad enough to cover

the cause of action, although technically not confin-

ing its allegations to the right of way and grade, the

evidence removes the objection particularly after

verdict.
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And such is the law of aider by verdict as we un-

derstand it.

The general rule of law undoubtedly is:

^^Though there is a defect, imperfection, or

omission in the pleadings, yet if the issue joined

is such as necessarily required on trial proof of
the fact so defectively or imperfectly stated or

omitted, and without tvhicli it is not to he pre-

sumed that the jury would have rendered the

verdict found, such defect, imperfection, or

omission is, as it is expressed, cured hy the

verdict."

22 Ency. of PL d- Prac, 939. and numerous

cases cited.

As the Alaska Codes under which the case at bar

was tried are taken in great part from the laws of

Oregon, the construction placed on the Oregon law

is very instructive. Judge Moore in Hannon v.

Greenfield, 36 Oregon 97; 58 Pac. Eep. 888-9, says:

"The rule is well settled in this state that a
general verdict will cure a defective statement
in a pleading, but will not aid one from which
a material averment is omitted."

Weiner v. Lee Shing, 12 Ore. 276; 7 Pac. Ill;

Bingham v. Kern, 18 Ore. 199; 23 Pac. Eep.

182.

"The extent and principle of the rule of
aider by verdict", says Mr. Justice Bean in
Booth V. Moody, 30 Ore. 222; 46 Pac. 884, "is
that 'whenever the complaiyit contains terms suf-
ficiently general to comprehend a matter so es-

sential and necessary to he proved that, had it

not heen given in evidence, the jury could not
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have found the verdict, because evidence of the^

fact icoidd he the same whether the allegation

of the complaint is complete or imperfect/^

And see also 22 Ency. PI. and Prac, 939, and nu-

merous cases cited to the same effect from England,

from the United States courts, and from most of

the states.

So in a Missouri case

—

Kain v. Kansas City etc.

R. Co., 29 Mo. App. 53. There was no averment in

the petition that the defendant railroad company-

was a common carrier, but a contract to carry made

with it was set up and the court held the petition

good after verdict, when the proofs showed that de-

fendant was exercising the functions of a carrier

and entered into the contract as stated.

And in an Indiana case, NoUesville Foundry etc.

Co. V. Yeoman, 3 Ind. App. 521, the complaint was

insufficient in not stating facts from which the de-

fendant's negligence resulted as a necessarj^ legal

inference, and the court held that the deficiency may
he cured after verdict.

And in another Missouri case it teas held that a

mere implied statement of a cause of action is good

after verdict.

Keaton v. Keaton, 74 Mo. App. 174.

And also in an action on a fire insurance policy,

it is held that a petition failing to state the plain-

tiff's ownership of the property, or liability there-

for, is cured by verdict.

Western Assur. Co. v. Ray, (Ky. 1899) 49

S. W. Rep. 326.
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111 an action for damages for injuries to property,

tlie failure distinctlj^ to aver tlie plaintiff's owner-

ship of tlie property injured may be cured by a

verdict for plaintiff under instructions presenting

the issue of ownership, and evidence clearly estab-

lishing the fact of ownership.

Owensboro etc. Gravel Road Co. v. Coons,

(Ky. 1899) 49 S. W. Eep. 966.

Every intendment is to he made in favor of the

declaration, and ivhatever is implied in or inferable

from the finding of the jury will he presumed in

favor of the verdict.

SeivalVs Falls Bridge v. Fish, 23 N. H. 180.

Even though titere is a demurrer to the complaint

if the demurrant goes to trial on the merits result-

ing in a verdict for the complainant, the defect in the

pleading will he cured hy the verdict under the

rule.

Fuller V. Cox, 135 Ind. 46; 34 N. E. 822.

And in this last mentioned case Judge Howard

says

:

"Appellant, however, did not stand on his

demurrer to the complaint, but joined with

appellee in submitting the cause to the court

for trial upon its merits, and the court made a

full and explicit finding and rendered judgment
thereon. In such a case the pleading demurred
to will be cured by the finding, unless there is a

total failure to allege some facts essential to
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the cause of action, or, at least, a failure to

allege facts from which such necessary facts

may be inferred."

And he cites many cases in support of this prop-

osition.

But it is contended 'by appellants that the evi-

dence cannot aid the amended complaint 'because it

shows that respondent was a member of a riotous

mob guilty of criminal trespass and that Ms injuries

were the result of his own wrongful acts.

With due respect to counsel on the other side,

the evidence does not disclose this state of affairs,

and it is nothing more than a fallacious deduction

of ingenious counsel.

The only persons who were members of the crowd

of men who went into the canyon for the Alaska

HomiC Eailway who have testified in the case at bar

are Wm. E. Garster, C. S. Patten, and John Phil-

lips. These were respondent's witnesses. And
whether the}^ were a mob, whether respondent was

injured by his own unlaw^ful acts, is best disclosed

by examining the testimony.

Wm. R. Garster testifies

:

"A. On the morning of September 25th, 6

* o'clock in the morning, we started from Camp 4

* with 31 men to go to the Keystone Canyon to work
' on the grade. These men had been working on
' the grade back at Camp 4, and we followed the

' grade up and took their shovels and picks and
' mattocks along with them. We arrived at the
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mouth of Keystone Canyon about 7 o'clock in the

morning,—I think a little after 7. There was then

quite a crowd of men from Cajnp 5 and Camp 6

—

Camp 6 was located on the outside of the mouth

of the canyon. At that time there was a man, an

attorney, named Ingersoll, who made a speech

from a wagon to the employees of the Reynolds

Company, to the effect that he had been to Juneau,

looked over the records, and found that the Cop-

per River Northwestern Ry. Co. had waived all

their rights to the grade, and that the Reynolds

people had a perfect right to go on the grade

and commence operations. After he had finished

Morrissey, M. B. Morrissey, got up on the wheel

of the wagon and told the men that they were all

shovel stiffs, him included, that they wanted to go

in here, into this canyon, to work on the grade,

and asked if they would do so, and they said

'Yes'. And from there we started up on the

grade

" Q. Just describe in what manner you started,

with reference to what tools or other things, if

anything, the men had in their hands,—the man-

ner of starting, etc.

" A. They had the ordinary tools they worked

on the railroad with,—shovels, picks, mattocks.

" Q. Now, how did the men proceed upon the

grade ?

'' A. Well, they proceeded up over the slope on

the grade and went in towards the canyon from
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'* the grade; I should judge there were about 125

'' to 150 all told."

(Transcript, pages 88 and 89.)

And again:

*' Q. Now, proceed with your statement—after

'' you arrived at the mouth of the canyon, where

'' did you go and what did you do,—in your own

" language?
" A. When we arrived at the mouth of the

'' canyon we met several of the men there presum-

" ably working for the Copper River & Northwest-

" ern Ry. Co.; I knew one in particular.

" Q. Who did you know of the Northwestern

*' men working there?

'' A. Ross Paden.
'' Q. Where had you met him?

"A. I met him on the left-hand corner, going

*' into the canyon.

'' Q. Where had you met him previously?

"A. He was working for the Reynolds people

*' previously, Camp 3.

'' Q. And this Ross Paden was among the men
'* of the Copper River & Northwestern Ry. Co.

''standing on the side of the grade w^hen you went
'' in?

** A. To the left-hand side, yes.

'' Q. What, if anything, did you do or Paden do?
'' A. He caught hold of me by the arm and

" asked me how I was."

(Transcript, pages 90 and 91.)
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And again:

" Q. I will ask you if yon and John Phillips at

'' any time conspired and confederated together to

'* unlawfully and feloniously assault Edward C.

" Hasey, armed with guns and other deadly weap-

" ons?
'' A. No, sir.

'' Q. What have you to say with reference to the

'^ employees, your co-employees, being armed with

'^ deadly weapons?
'

' A. There were none of them armed with deadly

*' weapons that I know of."

(Transcript, pages 95 and 96.)

And on cross-examination by Mr. Brown, Mr.

Garster testifies:

*' Q. You were simply going in on this morning
*' of September 25th on the ordinary mission of

'

' going to work ?

"A. Yes, sir."

(Transcript, page 96.)

And again:

'' Q. Now, you want this jury to understand
*' that there was nothing of a serious kind that you
*' had any knowledge of that morning—that you

"were going in on an ordinary peaceable day's

''work?
" A. Yes, sir.

" Q. That is what you want the jury to under-

*' stand?
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'' A. Yes, sir."

(Transcript, page 99.)

C. S. Patten testifies:

'' Q. Go ahead and tell the jury what took place

*' there that you saw—from the time that you started

" to ga into Keystone Canyon?
" A. Well, I started—I was instructed that the

*' engineers were going into the canyon and I was

'' to follow them on through the canyon, and I in-

'' structed the men and we started into the canyon.

'' Q. Who was ahead?
*' A. There was the engineers—I can't call the

*' mxan's name, I never could think of it.

'' Q. Hurlburt?
'' A. Hurlburt, that's the man, and he had four

''or five men with him.

'' Q. Whsit were they carrying, if anything?

'' A. Hurlburt was carrying his instrument over

*' his shoulder; some had chains, some rods and the

'* necessary surveyor's outfit.

" Q. And there was about how many in the sur-

*' veyor's party?

"A. I think it was five of them—I don't know
^ for sure, but that is what constitutes a party."

(Transcript, pages 108 and 109.)

And again:

" Q. How were the men coming along?

" A. Just as any other class of men might be

" going to work; there might be four or five in a
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" bunch and then maybe there would be one or two

'' straggling along and then another little bunch of

'' them.

" Q. How many were close upon you or were ac-

'^ companjdng you closely?

"A. I couldn't say; there couldn't have been

<' very many of them, probably 25 or 30; they were

'' in the same neighborhood I was, in the locality.

*' Q. What were they carrjdng?

" A. Picks and shovels, and some had picks and

" some had only shovels.

'* Q. They were carrying nothing else?

*' A. No, sir, nothing that I seen.

'^ Q. They were what were Ivnown as pick and
'' shovel men?

^'A. Yes, sir."

(Transcript, pages 109 and 110.)

And again Mr. Patten testifies:

'' A. Just as we entered the cut, there was a

" man came out; he was standing in the middle,

"about the center, of that cut; the cut is 16 feet

'

' wide, supposed to be ; and he threw up his hands
'' and forbid us to come in.

'* Q. Do you know who that man was?

"A. I have found out since.

" Q. You didn't know then?

A. No, I didn't know who he was.

Q. All right—go ahead.

li

li

" A. And he forbid us to come in and he and old

O'Reilly spoke to him and said: 'What's the

matter ?

'
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" Q. Who was O'Reilly

?

''A. He was the general foreman of the Alaska

*' Home Ry.
'' Q. That is Jim O'Reilly?

"A. Jim O'Reilly, yes, sir.

" Q. Go on.

'' A. And a few of them walked around him and

'' he kept backing up, putting up his hands.

'' Q. Was there any other man connected with

'' the other railroad besides O'Neill there, or the

''man you spoke of?

'' A. There was three or four men on each side

'' of the cut, lined up along the bank.

*' Q. Go ahead,

'' A. And I stopped and shook hands with one

" of them.

'' Q. Who was that?

*' A. Ross Paden."

(Transcript, page 111.)

Mr. Patten also testifies:

'' Q. You say you were just going in there with

'* these other men on the morning of the 25th of

" September, engaged in zn ordinary usual day's

" work?
" A. That was my instructions,—to go in there

'' and establish camp.

" Q. I am asking if that was j^our understand-

*' ing of the matter?
'' A. Yes, sir."

(Transcript, page 121.)
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Also:

'' Q. Your idea was that you were peaceably and
*' quietly going to work, an ordinary, usual day's

" work, and you were pitched upon by Edward C.

" Hasey, without any reason or cause whatever—is

'' that your version of this matter?

" A. That is the way I would look at it.

" Q. That is your version of it?

" A. Yes, sir."

(Transcript, pages 123 and 124.)

John PliilUps, the respondent, testifies as follows:

'' Q. What did you carry, if anything?

"A. I was carrying a shovel.

'' Q. How were you carrying that?

''A. I was carrjdng that in the left hand and
*' on the shoulder and on the side.

'' Q. What happened ?

"A. I go and walk through—the Copper River

'' Eoad leave behind; I go through to the place for

*' working, about 50 or 60 feet, something like that,

'' and I see in the front, right on the side, a small

" tent and the left on the side I see one man; he

" stand off behind the barricade.

" Q. How was he dressed?

"A. I don't know, like that man (indicating one

' of the jurors) ; he has got the dress, the same
' kind of dress. He looked from behind the bar-

' ricade, the rock barricade. Mr. Heckman, he tells

' me, he says, 'John, you see some men; there is

' 'something doing in the front, look in the front';
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*
' and I tell to Heclviiian, ^ There is some prospectors,

'' 4ike that, some workingmen'. We were talking

*' together about four or five feet. About that time

** that man, he look at the front, he jump in the

*' grade from behind the barricade and fire a shot

—

*' fire at Mr. Heckman.
'' Q. What did Heckman do?

''A. He fell, the first shot he fell. That time 1

*' was scared,—I don't know what is doing. There
*' was no place to get out,—in front shooting and
'' behind the big gang, the Northwestern Co."

(Transcript, pages 134 and 135.)

On the whole case as disclosed hy the record has

siihstantial justice been done—has the railroad com-

pany been surprised and had its rights jeopardized'^

The case has been fairly and fully tried. Evi-

dence was introduced by both sides to prove or to

negative the same facts—the same transaction.

The railroad company kneiv from the amended

complaint exactly what it had to meet and intro-

duced its evidence.

Clearly then none of its rights have been jeopar-

dized because of alleged imperfections in the amend-

ed complaint. It has had the true state of facts

presented to a jury, it has had ever}^ opportunity

and it has presented its evidence to a jury, it has

had a jury pass on the facts of both sides.
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Then again, the evidence shows a clear cause of

action.

The amended complaint on its face shows a clear

cause of action, even though, for the sake of argu-

ment it imperfectly states it.

So it seems hardly consonant with the spirit and

intent of the codes and the law that any such alleged

technicality in pleading shall defeat this present

appeal.

SECOND.

That the teial corRT ixsteucted the jury to

THE ETFECT "THAT HaSEY MFST B:AVE ACTED IX SELF

" DEFENSE IX ORDER TO DEFEAT THE PLAIXTEFFS' (eE-

'' SPOX'DEXTS') EIGHT OF EECO^'ERY". ThAT THIS IX^-

STRFCTIOX^ IS ERROR.

(Plaintiffs in Error's Brief, pages 31 et seq.)

The instructions of the able trial court contain

such a splendid exposition of the law and are so fair

to the appellant, the railroad company, that appel-

lant at the trial was evidently well satisfied \^dth

them.

The record discloses that no exception was taken

to the instructions or any part of them l)y appellant,

and appellant is not now in a position to raise and

urge objections thereto.

An express exception has to be saved on the record

or it is waived.
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The Alaska Code provides:

''What deemed excepted to. The verdict of

the jury, any order or decision, partially or

finally determining the rights of the parties, or

any of them, or affecting the pleadings, or

granting or refusing a continuance, or granting

or refusing a new trial, or admitting or reject-

ing the evidence, provided objection he made to

its admission or rejection at the time of its

offer, or made upon ex parte application or in

the absence of a party, are deemed excepted to

without the exception being taken or stated, or
entered in the journal."

Carter's Annotated Alaska Codes, part IV,

Chapter 21, Sec. 224.

But in view of the fact that appellant has raised

the point in its brief, we submit that the instructions

speak for themselves and in no way support any

such contention, and in this respect we set out here

verbatim copy of parts of the instructions bearing

on the point.

" You are instructed, gentlemen of the juiy, that

" if you find from the e^ddence in this case that

" Edward C. Hasey fired the shot that injured the

'' plaintiff Phillips, it is immaterial whether said

'* Hasey was justified in doing so or otherwise, so

*' far as the railroad company is concerned, unless

" you are satisfied by a fair preponderance of

*' the e\ddence that the said shot was fired in the

" interest of the said corporation for the protection

" of its property, and if you find that said shot was
*' not fired to protect the interests of said defendant
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corporation, then jon cannot return a verdict

against it.

" If the defendant Hasey was at the time of the

shooting employed by the defendant railway com-

pany to hold possession of this grade against the

plaintiff and other employees of the Home Rail-

way Company and did the shooting resulting in

plaintiff's injury for the purpose of maintaining

that possession and such shooting was wrongful

both defendants would be liable therefor; but if

the defendant Hasey when so shooting did so

wholly disconnected with the miatter for which he

was employed by the company, whether he did so

mistakenly, accidentally or in self-defense, right

or wrong or maliciousl}^, he alone would be re-

sponsible and the railway company could not be

held liable therefor.

" You are further instructed that any threats on

the plaintiff Phillips, or those acting with him, on

the morning of the 25th of September, 1907, to

take possession of the grade of the Copper River

& Northwestern Railway Company, if you should

find that any such threats were made, were admit-

ted in evidence for your consideration in deter-

mining the animus knd purpose of the plaintiff

Phillips, and those acting with him, in attempting

to go upon the grade of the Copper River & North-

western Railway Company on the morning of the

25th of September, 1907; and you may consider

such threats, if you believe any were made, for

that purpose alone, even though such threats were
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not communicated to the defendant before tlie

shooting. You may also- take into consideration

the conduct of the plaintiff Phillips, and those

acting with him, on the morning of the 25th of

September, 1907. The tools, implements or weap-

ons, if you find they had any such in their pos-

session on that morning, may be taken into con-

sideration by you as bearing upon the purpose and

object of the plaintiff Phillips, and those acting

with him on that morning; that is, whether or not

they were using the same to go peaceably through

the canyon, as claimed by the plaintiff, or whether

they were going on to said grade for the purpose

of taking possession of the grade, as claimed by

the defendant, and all their acts and conduct on

that occasion, as well as the meeting at Camp
Comfort, if you find that there was such a meet-

ing, together with all their other acts proven in

this case.

*' Any entry upon the land of another without his

license or permission is a trespass and is unlawful.
*

' A person may repel force by force in defense of

his propert}^ or the property of which he is in the

actual and peaceable possession as well as in de-

fense of his person, against those who manifestly

intend and endeavor by violence or surprise to

commit a known felony uxDon either and if need

be, to kill his adversary. But the right to defend

property against one who manifestly intends or

endeavors by violence or surprise to commit a

known felony to the extent of slaying the aggres-
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sor or using a deadly weapon in such a manner

as to render such slaying a reasonable result does

not include the right to defend it to the same

extent where there is no intention or apx)arent

intention to commit a felony.

" I would say in this connection that a felony

against real property would be arson, the burning

of a house at night time, a dwelling-house in the

night time, and there may be other felonies, but

so far as a felony against any real property in

this case is concerned, there has been no evidence

of any and no argument has been based upon that.

" A man may use force to defend his real or per-

sonal property or property in which he is in the

actual and peaceable possession against one who

endeavors to dispossess him vrithout right, taking

care that the force used does not exceed what

reasonably appears to be necessary for the pur-

pose of defense and prevention. But in the ab-

sence of an attempt to commit a felony he cannot

defend his property to the extent of killing the

aggressor for the purpose of preventing a tres-

pass, and if he should do so, he would be guilty of

a felonious homicide. Life is too valuable to be

sacrificed solely for the protection of property

against a mere trespass. Rather than slay the

aggressor to prevent a mere trespass when no

felony is attempted, he should yield and appeal to

the courts for redress. But the owner of property

may slay a trespasser if it should become nec-

essary in the progress of the difficulty produced
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by Ms defense of his property to protect his life

and his person from a felonious assault.

" The fact that the owner of property or one in

the actual and peaceable possession of property

uses force to protect his property does not deprive

him of the right to protect himself against the

violence of a trespasser induced by such action on

his part.

'' The court charges you that you have nothing to

do with the question of title or the right of owner-

ship as to the premises in the possession of the

defendant or the employees of the Copper River

& Northwestern Railwa}^ Company, on the morn-

ing of September 25, 1907. The person or persons

in actual possession of the ground mentioned in

the testimony had a right to command any in-

truder to depart, and if he refused, to eject him

from the premises by the use of sufficient physical

force, as defined in these instructions.

'' The court charges you in this regard that the

defendant was not bound to retreat, nor to con-

sider whether he could safely retreat and thus sur-

render the property to the persons seeking to gain

possession thereof, if you shall find that there was

any attempt made to deprive him of such posses-

sion; but he was not, though he was entitled to

stand his ground, justified in a resort to a deadly

weapon or the taking of the life of a trespasser,

if you shall find they were trespassers, simply be-

cause they may have been trespassers. The de-

fense of the possession should be distinguished
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** from the defense of life or person, for it is in

*' the defense of the latter, that is, life and person,

*' and not the former, that is, property, that one may
'^ slay another. If you shall find that there was
" an attempt to take snch property or to deprive

" the defender of his possession thereof, and that

" the acts and conduct of those seeking to dispossess

" him, viewed in the light of the surrounding cir-

'' cumstances, induced in the defendant a reasonable

" belief that his own life, or the life of any of those

*' assisting him in protecting the property, was in

" imminent danger, or that they or he were threat-

*' ened with great bodily haiin, then he had a right

" to defend himself or those assisting him even to

'' the resort to the use of deadly weapons and to the

'' extent of taking the life of his assailants, if it ap-

'' peared necessary to him, as a reasonable man, to

" do so. But this is self-defense and not the de-

" fense of property, and the court charges you to

" bear in mind this distinction between the defense

'' of property and the defense of person in your
" consideration of this case,

" You are instructed that in the consideration of

'' this case the rights of the Copper River & North-
'* western Raihvay Company and the Alaska Home
" Railway Company to the Keystone Canyon or any
'' right of way in or through the same or any for-

" feiture thereof, are not involved, and you are not
*' to try in this action any question of title as be-

'* tweeri these two companies.
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'' You are instructed that the right to defend is

granted to the person in the mere possession of

property, and the rule of law is that a person in

the actual possession of property may lawfully

repel by force any forcible attempt to take the

property from his possession. The person in pos-

session has the right to use as much force as is

necessary to prevent his exclusion from the prop-

erty. But you will consider that with what I have

already instructed you regarding the fact that he

is not authorized to go to the extent of killing or

using a deadly weapon, if all that is threatened

is a mere trespass.

" So in the present case, if you find that the de-

fendant was in the possession of the railroad

grade, and that the plaintiff Phillips and those

concerting and acting with him were attempting

forcibly to exclude or drive him from such pos-

session, or were attempting by force to get the

possession of the property, then the defendant had

the right to repel the force by sufficient force to

prevent the accomplishment of such attempt; and

if the plaintiff Phillips and those acting in con-

junction with him went upon the said grade with

the manifest intent and with the means to commit

a known felony, if necessary to accomplish the end

intended, the defendant was justified in resisting

such attempt even to the extent of taking the life

of his assailant or assailants."
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THIRD.

That eespondent Phillips' own unlawful act

concurred in causing the daisiage he complains

of and therefore he cannot recover compensation.

(Plaintiffs in Error's Brief, pages 32 et seq.)

This tMrd contention of counsel for appellant is

based on a theory of their own which has no founda-

tion in the testimony. The appellant corporation

throughout this case, as disclosed by the record, has

conducted its defense upon the theory that the re-

spondent Phillips, was a member of turbulent and

riotous gang of men who sought to dispossess the

appellant, the Copper River and Northwestern Rail-

road Companj^, from a certain right of way and

railroad grade in Keystone Canyon, and an attempt

has been made to support the contention and theory

by the testimonj^.

For instance, in appellant's brief at pages twenty-

six and twenty-seven it is stated "it is clear from
*' the record that * * * the Alaska Home Railway
'' Company assembled at the mouth of the canyon
'^ on the morning of September 25th anywhere from
" one hundred and twent^^-five to two hundred and
" fifty men, * * * for the express purpose of rush-

" ing the canyon, expelling therefrom all the labor-

'' ers and employees of the defendant company, and
'' taking possession of this right of way and grade".

The deductions and conclusions of counsel in this

respect are not supported by the record and we here

call attention to the testimonv of everv member of



31

that so-called gang of men who testified on either

side, to wit:

Wm. E. Glister (Transcript, pages 86 et seq.)
;

C. S. Patten (Transcript, pages 107 et seq.)
,

and

John Phillips (Transcript, pages 129 et seq.),

and also to the extracts of their testimony quoted

above in this brief.

The evidence of these witnesses show that they

were a crowd of working men, working for the

Alaska Home Railway Company, that this last

named Railway Company on the morning of Sep-

tember 25, 1907, wanted to run surveys, establish

camps and grade lines through Keystone Canyon.

That before the men started into the canyon one

M. B. Morrisey made a speech as follows: "M. B.
" Morrisey got up on the wheel of the wagon and
'' told the men that they were all shovel stiffs, him
'' included, that they wanted to go into this canyon
'' to work on the grade, and asked if they would do
** so and they said yes".

(Transcript, pages 88-89.)

That they started in \\dth their working tools,

picks, mattocks, shovels, etc., led by the surveyors.

That friendly greetings passed as they were on the

grade between some of the Alaska Home Railway

men and the Copper River Railroad men. The wit-

nesses O'Neill and Case for appellant dispute Gar-

ster and Patten, witnesses for respondent, as to the

time of firing the shots by appellant Hasev. The
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witnesses produced b}^ respondent Phillips testify

that after two shots were fired by appellant Hasey,

O'Neill, one of appellant's men was seized by the

Alaska Home Railway men, they thinking he was

about to touch off a fuse. But O'Neill and Case say

this seizure took place before any shots were fired.

(Transcript, pages 285-7 and 297-9.)

It is evident that the jury found that the fact in

this respect was as related by Wm. R. Garster and

C. S. Patten.

The facts shown by the record are so fully set out

in the original brief of defendant in error that it is

superfluous to continue much further. We cannot

refrain, however, from referring to the statement in

appellant's brief that Reynolds, the Alaska Home
Railway promoter, on two different occasions tried

to bribe or improperly influence the Copper River

Company's general agent, Mr. George C. Hazelet, to

turn the Copper River Company's grade over to the

rival company. The pages of the record cited show

merely that an effort was made to buy the grade.

And Hazelet testified (Record, pages 180-1) that he

saw RejTiolds address a message to Daniel Guggen-

heim, asking a proposition of sale, which he assumes

was sent.

It is difficult to find even in the testimony adduced

by the company a basis for the broad statement in

appellant's brief (page 25) that plaintiff was in the

canyon ''in company with some 250 associates en-

*' gaged in a criminal trespass and in riotously at-
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*' tempting to dispossess appellant of its property,

'' and that his injuries were proximately provoked

'' and caused b}^ his own illegal and criminal acts".

There is no evidence that the Alaska Home Eailway

men intended or attempted to do anything in the

canyon except w^ork npon a grade of their own,

which they had a lav/ful right to do under the Act

of Congress of May 14, 1898, providing for right of

w^ay for railroads in Alaska, which contains the fol-

lowing :

^' Sec. 3. That any railroad company whose
right of way, or whose track or roadbed upon
such right of way, passes through any canyon,
pass or defile, shall not prevent any other rail-

road company from the use and occupancy of
said canyon, pass or defile, for the purposes of
its road, in common with the road first located,

for the crossing of other railroads at grade'\

30 Stat. Large, 360, Chap. 184, Sec. 3.

If the Alaska Home Railway men had temporarily

dispossessed the Copper River Company from its

grade and done work thereon, such work would have

belonged to the Copper River Railroad Company

and the possession of its right of way and the entire

grade w^ould ultimately have been restored to it by

the courts.

The resistance to the Alaska Home Railway men
by force of arms was therefore inexcusably wanton

and malicious and entirely unnecessary.

On the question of responsibility of the compcmy

for Hasey's acts attention is directed to the cross-

examination of George C. Hazelet, the general agent
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of the company, who placed Hasey in the canyon

and armed him with rifles and ammunition (Record,

page 267)

:

" Q. You know as a matter of fact the Copper

" River and Northwestern paid all the expense of

*' both the Hasey defenses, don't you?
'^ A. Yes, sir."

This referred to the two crim.inal trials of Hasey

upon indictm.ents for shooting different men in the

canyon, to which criminal trials frequent references

are made in the testimony.

Appellant's brief cites several cases in an effort

to prove that Hasey was acting outside the scope of

his employment. None of these is a parallel case.

The nearest approach to it is that of Golden v.

Netvhrand, 2 N. W. 537, the case in which a tres-

passer in a brewery threw a brick into it and ran

away. He was followed by the watchman who shot

and killed him while running. This case is easily

distinguishable from the case at bar, for the man
who was killed had left the premises, and the alleged

trespass had completely ended when he was shot.

Furthermore, we contend that the principle of law

enunciated in that case was never correct and has

been entirely overruled, as shown by cases cited

elsewhere in this brief upon the same point.

In Davis, Administratrix, v. Houghtelin, 14 L. R.

A. 737, a Nebraska case, a watchman employed to

guard feed, shot and killed Davis because he found

him on the premises. The court sustained a de-
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miu^rer to the complaint on the ground that it did

not appear that it was any part of the watchman's

duty to arrest persons upon the premises unless they

were molesting the feed. In citing this case, appel-

lant's brief fails to mention that the watchman was

not armed by his employer and that he had no in-

struction to do anything but seize and detain tres-

passers.

In Magar v. Hammond, 16 N. E. 474, cited by

appellants, it was expressly held in New York that

the question whether the servant was acting within

the scope of his employment was one of fact for the

jury. Judgment for plaintiff was reversed solely on

the ground of erroneous instruction on another

point. In that case the watchman of a fish pond

fired at random in the night time to frighten sup-

posed poachers and the plaintiff was shot.

In Holler v. Ross, 59 L. R. A. 943, a servant who

was guarding chattels on a wharf kept a gun to shoot

game with. He was not armed by his employer,

who did not know that he was keeping the gun with

which he shot an alleged trespasser.

Boiven v. Railroad Co., 136 Fed. 306, was a case

where a station agent, apparently afflicted with homi-

cidal mania, wantonly shot a man who was in the

station on business. There was no possible connec-

tion between the shooting and the duties of the

agent.

The cases cited on page 82 of appellant's brief in

arguing the principle that tvhen the plaintiffs own
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unlawful act concurs in causing the damage he

complains of, he cannot recover compensation, are

all based on totally different facts from the case at

bar.

In Gilmour v. Fuller, 198 111. 130, the plaintiff

was injured by the accidental discharge of a pistol

in the hands of defendant when both were taking

part in a charivari. In Higgins v. Minaghan, 78

Wis. 602, the plaintiff was a member of a charivari

party engaged for the third night in disturbing the

peace and quiet of a newly wedded couple, when he

was shot by the harassed bridegroom. No parallel

can be drawn between those cases and that of a man
walking on a railroad grade which he could not in-

jure nor carry away.

In a widely quoted North Carolina case (Pierce

V. North Carolina Railroad Co., 32 S. E. Eep. 399;

44 L. E. A. 316), the Supreme Court of that State

thus defines the law of corporate liability for the

tortious acts of its servants, the case being that of

a boy trespasser upon a locomotive tender who was

knocked off by a brakeman and killed.

"The true test is", says the court, *'was it

done by such employee in the scope of the dis-

charge of duties assigned him by the defendant,
and while in the discharge of such duties'?"

" 'In furtherance of the business of employ-
er' means simply in the discharge of the duties

of the emplojanent ; and the court properly told

the jury that the defendant is responsible for
the injury if caused by the wrongful act of the

employee while acting in the scope of his em-
plojrment."
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''In Ramsden v. Baston and A. R. Co., 104

Mass., at page 120, Gray, J., says: 'If the act

of the servant is within the general scope of his

employment, the master is equally liable, wheth-

er the act is willful or merely negligent {Howe
V. Newmarck, 12 Allen 49) or even if it is con-

trary to an express order of the master ^(PJiil-

adelplua and R. R. Co. v. Derby, 14 How. 468,

14 L. Ed. 502) '.

"The rule is thus laid down in 2 Wood, Rail-

roads, 2nd Ed. Sec. 316, at page 1404: 'Where
the act is within the scope of the servant's au-

thority, express or implied, it is immaterial
whether the injury resulted from his negligence,

or from his willfulness and wantonness. Nor is

it necessary that the master should have known
that the act was to be done. It is enough if it

was within the scope of the servant's authorit}^

Thus, where a servant of a railway company
employed to clean and secure its cars, and keep
persons out of them, kicked a boy eleven 3^ears

old from a railing, while the cars were in mo-
tion, whereby he was thrown under the cars and
killed, it was held that the act, although in

nobody's line of duty, being done in the course
of the servant's emplojnuent, the company was
chargeable therefor; citing Nortlnvestern Rail-

way Company v. Hack, and other cases as au-
thorities.'

"

After numerous citations the court says

:

"But it is needless to multiply cases. All of
them hold that such ejectment is done by the
servant in the general scope of his employment,
and if done recklessly or wantonly and mall-
ei ousl.y, and even if in a manner forbidden by
the master's orders, the company is liable for
tJie tortious acts. The ground is that the prox-
imate cause of the injury is not the trespasser's
wrongfully getting on the cars, but the tortious
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manner in which the servant makes him get off,

and. that this being in the general scope of the

servant's emplojonent, the master is liable".

The court then cites

"14: Am. and Eng. Cyc. of Law, pages 822,

823, and cases cited in the notes thereto ; Pierce
on Bailroads, pages 278, 279; Kline v. Central
R. B., 37 Cal. 400, 99 Am. Lfec. 282, and notes;

Peck V. New York Central and H. R. R. Co.,

70 N. Y. 587; Denver & R. G. R. Co. v. Harris,
122 F. S. 97; Towanda Coal Co. v. Hetman, 86
Pa. 418,"

and adds:

"The defendant, however, earnestly contends
that, if the servant's act was malicious, the com-
pany is not liable for negligence. If that theory
ever obtained, the above authorities show that

it was contrary to reason, and has been duly and
fully exploded .

"

In the case of Ritchie v. IValler (68 Conn. 155),

appearing in 27 L. R. A. 161, a long discussion of

master's liability, with citations, is given in notes.

On page 163 the writer says

:

"It is only recently that the liability has been
placed upon the true ground. That is the mas-
ter's liability toward his neighbors. As long
ago as 1824 in considering the liability of public
officers for the acts of their servants, the court
in Hall v. Smith, 2 Bing. 160, says, the maxim
* respondeat superior' is bottomed on this prin-
ciple: that he v\'ho expects to derive advantage
from an act which is done by another for him
nuist answer for an injury which a third person
mav sustain from it."
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''The true basis for the liability is that the

principles of modern jurisprudence require that

the one who employs another to do an act for

his benefit and who has the choice of the agent

must take the risk of liability to third persons

by either the manner or mode of performance".
Citing a long list of cases.

The writer proceeds:

"He is not required in all cases to insure the

conduct of his agent, but if the probable effect

of misconduct, either because of the dangerous
character of the implements entrusted to the

seryant or of the exacting nature of his duties,

will be serious injury to third persons, he must
do so. In other cases his care in selecting his

agent must be proportioned to the effect of mis-
conduct and the temptation likely to come to the

agent.
'

'

"To render the master liable, 1st. The serv-

ant must have been acting in the capacity for
which he was employed. 2nd. The master will

he liable (a) for all acts done icithin the scope

of the servant's employment ; (b) for acts done
by the servant in his capacity as servant al-

though he ahiCses his authority or uses his poiver
for purposes of his own, if the abuse is likely

to occur and the probable residt of such abuse
will be serious injury to third persons^'.

In Kansas City, Fort Scott & Gulf Railroad Com-
pany V. Kelly, 36 Kan. 655, the Supreme Court of

Kansas held the railroad company liable for the

act of a brakeman in compelling a boy fifteen years

old who was stealing a ride to jump off a freight

train going eight miles an hour in the night time,

in consequence of which the boy slipped under the

wheels and lost a leg.
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If counsel for plaintiff in error should be dis-

posed to contend that forcing a trespasser from a

moving train is a more aggravated case than shoot-

ing a man to drive him off a rock grade we suggest

for consideration the case of Haehl v. WaltasJi Ry.

Co., 119 Mo. 325 (24 S. W. Eep. 737), which pre-

sents a deadly parallel to the case at bar. A man
started to walk across a railroad bridge at St.

Charles, Mo. A watchman met him and ordered him

back. As he turned to go the watchman struck him

with a club. He ran, the watchman pursued and

while he was running shot him in the back and killed

him. The court gave judgment and the Supreme

Court affiiined it, holding "that the jury was war-
'* ranted in finding that the watchman was acting

'' in the course of his employment".

The court said in this last case:

"The principle of respondeat superior applies

only when what is complained of was done in

the course of the employment. The principle is

responsible, not because the servant has acted
in his name or under color of his emplo^Tuent,

but because the servant was actually engaged in

and about his business and carrying out his pur-
poses. He is then responsible, because the thing

complained of, although done through the agency
of another, was done by himself ; and it matters
not in such cases whether the injury with which
it is sought to charge hun is the result of negli-

gence, unskillful or of wrongful conduct, for

he must choose fit agents for the transaction of
his business. But if his business is done, or is

taking care of itself, and his servant not being
engaged in it, not concerned about it, but im-
pelled by motives that are wholly personal to
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himself, and simply to gratify his own feeling

of resentment, whether provoked or unpro-

voked, commits an assault upon another, when

that has, and can have, no tendency to promote

any purpose in which the principal is inter-

ested, and to promote which the servant was

employed, then the wrong is the purely personal

wrong of the servant for which he, and he alone,

is responsible.
'

'

The principle of all these cases is that a simple

trespass does not warrant attacks upon life and

limb and that the master is responsible for the ma-

licious acts of the servant in the premises. In the

case at bar counsel for appellant contend that the

marching of a band of workmen, equipped with

picks and shovels and working tools, over a rock

grade which they could not injure, was so diabolical

a crime as to justify shooting into their ranks to

expel them.

In conclusion we feel and earnestly urge that ap-

pellant's points are not well taken and do not cor-

rectly respond to the law of the case at bar. That

at most they are of such a technical character that

they will not and cannot defeat substantial justice

being done and mil not and cannot defeat this in-

jured'ft^l^Sft^KOrom recovering for the impairment

of one of his birthrights, the right to labor.

Respectfully submitted,

L. V. Ray,

E. E. Ritchie,

Wm. a. Barnhill,

Attorneys for Defendant in Error.
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Answer to Supplemental Brief for

Defendant in Errors

FIRST.

In his supplemental brief, plaintiff insists on the

sufficiency of his complaint, because he says (p. 7,

S. B.) :

'

' the right-of-way and Keystone Canyon are one.

It might mean the whole canyon from side to side, so

far as the allegation is concerned."



He bases this contention on a quotation from

the complaint stated at page 5 S. B., where he quotes

a part of the second paragraph of the complaint, but

not all of it. As quoted by plaintiff, the second para-

graph of the complaint ends with the words "wester-

ly end thereof," when, in fact, the paragraph con-

tinues after the above quoted words with the words

''over said right-of-way, and claimed possession of

said jright-of-way and grade through its agents."

The court may refer to page 4 of brief of plaintiffs in

error for the complete paragraph. It thus appears

that the pleader did not have in mind a grade as dis-

tinguished from a right-of-way, but did have in mind

a right-of-way over which part of the grade had been

built. At any rate, it cannot be argued, after thus

examining the entire paragraph, that the allegation

as to the right-of-way might mean the whole canyon

from side to side, unless it be further argued that

the grade also occupied the whole canyon from side

to side.

The argument, then, that under the allegation

the right-of-way embraced the whole canyon from

wall to wall falls within an inspection of the plead-

ing itself, because such evidently cannot be the case,

unless the jDleading is capable of the construction

that the grade also embraced the whole canyon from



wall to wall, and for such construction plaintiff does

not contend. It nia}^ be interesting to observe the

different positions taken by plaintiff on the ques-

tion of the sufficiency of his complaint. In his open-

ing brief, at page 4, plaintiff states, with reference to

this question,
'

' It would not only be unnecessary but

absurd for plaintiff to allege that he was guilty of

even a technical trespass upon the property, even

though it might he true/' At the oral argument,

plaintiff took the position that the defect in the com-

plaint pointed out was a mere "inadvertence."

Finally, in a supplemental brief, he takes the position

that his complaint is sufficient iDecause it states too

much or, more than is necessary, and attempts to sup-

port this position by drawing a distinction between

the right-of-way and grade, which distinction is not

permissible when the whole of the second paragraph

is read, instead of just that portion of it Avhich plain-

tiff quotes in his supplemental brief.

Taking up that portion of plaintiff's argument

beginning on page 9 S. B., we wish to say that he

there misses the point of our contention. Our con-

tention was that the demurrer having been inter-

posed, pressed and overruled, it was not waived by

pleading over under thfe order of the court. To sus-

tain this contention we refer to the cases cited in our



original brief. To meet this contention, plaintiff, on

pages 9 to 13 of his brief, cites cases Trherein the

pleadings are attacked for the first tune on appeal,

on the ground that they v>Tre defective or insufficient.

We do not contend against the rule there asserted

by the plaintiff, nor has it anything to do with the

contention in this case. The only case cited by plain-

tiff involving a demurrer is that of Fuller vs. Cox,

34 N. E. 822. It does not appear from the report

of that case whether the demurrer was passed on and

overruled or not. But even if it were, and the court

in that situation announced the rule which it did,

it is not the rule which governs in this coui^t on ap-

peal from Alaska. As stated by plaintiff (S. B.,

p. 23) , the Alaska Code provides that exceptions shall

be held to have been taken to 'Hhe verdict of the

jury, any order or decision * * * affecting the

pleadings." Certainly an order overruling the de-

murrer is one affecting the pleadings, and clearly it

was the intention of the code that the party affected

thereby might have the benefit of a ruling upon ap-

peal, even though an exception were not expressly

taken. The situation on this ]Doint is precisely the

situation disclosed in the case of Bauserman vs.

Blunt, 147 U. S. 652, cited at page 13 of oui' original

brief.



We therefore respectfully contend that plaintiff

has practically confessed the insufficiencj^ of his com-

plaint, and that such insufficiency under the authori-

ties is oi3en for review on this appeal, and that the

complaint should now be tested, just as it should

have been tested by the trial court on the demurrer

filed.

SECOND.

We shall not again discuss our contention that

the learned trial court erred, as pointed out in our

original brief, in instructing the jury, feeling that it is

obvious the error was committed, and that it was

highly prejudicial to the rights of the defendant, in

that a totally erroneous theory of right of recovery

was permitted to go to the jury.

THIRD.

Again, Ave urge that plaintiff has missed the

point of our contention that he cannot recover be-

cause he himself was engaged in a criminally riotous

attack, and thereby brought upon himself the injuries

of which he complains. We have never contended,

and do not now contend, that a man forfeits all of

his rights, merely because he happens to be engaged
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in an unlawful act at the time lie is injured. One

wlio commits a naked trespass bv walking across the

close of another does not subject himself to be shot

or otherwise injured by the use of fii'earms or weap-

ons against him, without recourse in law. His con-

duct in committing the naked trespass does not bring

upon hun such injuries as a necessary consequence

thereof, or even as a probable or material consequence

thereof. The case before the court, however, is of

an entirely different character. The record shows,

we repeat, that this plaintiff and his companions were

not engaged in merely unlawfully walking over the

right-of-way and grade, but were engaged in an un-

lawful attempt to take entire possession of the grade

and right-of-way, and to dispossess the defendants'

agents and servants utterly thereof, and thereby to

dispossess defendants of their property. We submit

that the court cannot read this record without com-

ing to the conclusion, in fact, without being driven to

the conclusion, that neither 23laintiif nor his com-

panions were innocently and peaceably strolling

through the canyon. The record discloses that the

Home Railway employees and laborers, its officers

and agents on the ground, were a determined and

desperate lot of men assembled to accomplish a pur-

pose, and proceeding to do so by greater weight of
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by such physical force as might become necessary for

the accomplishment of that purpose. The situation

shown is entirely different from that disclosed in the

cases relied on by plaintiff and cited at pages 36 to

40 S. B. All of the cases thus cited are those of mere

naked trespass, unlawful, it is true, but unaccom-

panied by violence or by any design to accomplish

some ulterior object, such as to dispossess, steal and

carry away. This distinction becomes apparent on

examining the case which the plaintiff cites as a

"deadly parallel" (S. B., p. 40), where a watchman

on a bridge first struck and then shot a person who

was undertaking to walk across the bridge. The most

that this injured person was undertaking to do was

to walk across the bridge, not to dispossess the watch-

man of the bridge, nor was he accompanied by a band

of rioters, thereby putting the watchman in great

danger should he have permitted the rioters to crowd

upon the bridge and overcome him. AVhile the prin-

ciple upon which that case was decided is admitted to

be sound law, yet it clearly has no application to the

state of facts before this honorable court, and, as we

stated heretofore, the books do not disclose a case

similar in facts to the one now under discussion.
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It does not seem to us that one of a band of rob-

bers, of cattle rustlers, of horse thieves, of pirates

or rioters, determinedly bent upon an unlawful enter-

prise, can have in the courts of the country a recovery

for injuries received while thus making petty war

upon the rights of others, and that the principle

which decides such a cause is that no right can be

founded in a wrong, a principle which is not im-

pinged upon by permitting a naked trespasser to

recover for injuries unnecessarily inflicted upon him,

as such injuries do not grow out of the wrong of the

trespass, but are merely conincident with such wrong

as he is committing ; while in this case the injuries are

brought on and inflicted in consequence of the wrong-

he is bent upon doing, and does not desist from doing,

until he receives the injuries.

Respectfully submitted,

AV. H. BOGLE,

F. T. MERRITT and

LAWRENCE BOGLE,

Attornevs for Plaintiffs in Error.
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In the District Court, District of Alaska, Division

No. 1, at Juneau.

R. P. NELSON, JOHN G. HEID, B. M.

BEHRENDS, C. W. YOUNG, and JOHN
OLDS, Trustees of the Evergreen Cemetary

Association,

Plaintiffs,

vs.

JOHN S. SEATTER,
Defendant.

Praecipe [for Record].

To the Clerk

:

You will please prepare record as follows for

transmittal to the U. S. C. C. A., 9th Circuit

:

Complaint

;

Defendant's motion to make more definite and cer-

tain
;

Supplemental complaint

;

Defendant's motion to strike the supplement com-

plaint from the files;

Order overruling defendant's motion to strike

;

Defendant's demurrer to complaint and supple-

mental complaint;

Answer

;

Order denying defendant's motion for judgment on

the pleadings;

Findings and conclusions

;

Decision

;

Judgment

;

And all papers relating to this writ of error.
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In transcribing the journal entries and all papers,

after the complaint, please head them "Same Court

—

Same Cause."

Juneau, Jany. 14th, 1911.

Respectfully,

JOHN S. SEATTER,
In Pro. Per.

[Endorsed] : 404-A. In the District Court, Dis-

trict of Alaska, Division No. 1, at Juneau. R. P.

Nelson, J. G. Held, B. M. Behr«nds, C. W. Young

and John Olds, Trustees Evergreen Cemetary Assoc.

vs. John S. Seatter. Precipe. Filed Jan. 5, 1911.

H. Shattuck, Clerk. By E. W. Pettit, Deputy.

In the United States District Court for the District

of Alaska, Division No. 1.

THE EVERGREEN CEMETERY ASSOCIA-
TION (an Association Having Corporate

Powers),

vs.

JOHN S. SEATTER,

Plaintiff,

Defendant.

Complaint.

Comes now the said plaintiff, and complains of

said defendant, and for cause of action alleges

:

I.

That said. The Evergreen Cemetery Association,

plaintiff herein, is an association duly organized and

existing under and bj^ virtue of the provisions of the
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Code of the District of Alaska, having corporate

powers.

II.

That heretofore, to wit, about the middle of April,

1891, the Evergreen Cemetery Association, an asso-

ciation of citizens of the United States and of the

town of Jnneau and vicinity, in the District of

Alaska, was organized for the purpose of providing

a burial place for the dead of said town and vicinity,

and did about said month of Axoril locate and claim

for cemetery purposes and enter into the possession

of that certain piece, or parcel of land about three-

quarter of a mile from the towniste of Juneau, in a

northwesterly direction, more particularly bounded

and described as follows, to wit

:

Beginning at the southwest corner of what is

known as the Evergreen Cemetery, from which U. S.

Location Monument No. 3 bears S. 29° 16' W. 439

feet; thence North 56° 00' East 525 feet to the north-

west corner of said cemetery; thence South 74° 32'

East 512 feet to the most northerly corner thereof;

thence South 44° 15' East 264 feet to the northeast

corner of said cemetery ; thence South 56° 00' West

788 feet to the southeast corner thereof; thence

North 44° 15' West 660 feet to the place of beginning,

containing about 10.6 acres, and ever since grantor

and this plaintiff have been in possession and en-

titled to the possession thereof, except as herein

alleged.

III.

That thereafter, and in the month of May, 1891,

said association caused said ground) to be surveyed,
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and during said year expended large sums of money

in clearing and fencing the same, and building

bridges and a road for the convenient approach

thereto. That ever since said time said cemetery

was used and claimed by said Evergreen Cemetery

Association for cemetery purposes until the same

was conveyed to this plaintiff, as hereinafter men-

tioned, since which time said plaintiff has been using

the same as a burial place for the dead.

IV.

That heretofore by certain mesne conveyances the

land described in paragraph II hereof has been con-

veyed to The Evergreen Cemetery Association, the

plaintiff herein, which association is composed of

citizens of the United States of said Juneau and

vicinity, in the District of Alaska.

V.

That said plaintiff claims the right to occupy and

possess said premises and is entitled to the posses-

sion thereof by virtue of full compliance with the

local laws and rules of the citizens of the United

States and of said Juneau, Alaska, for the occupa-

tion and possession of squatter's rights, and by the

actual prior possession of all of said property located

upon the public domain of the United States for

cemetery purposes.

VI.

That on or about the 19th day of August, 1895, the

said defendant wrongfully entered upon a parcel of

said claim, to wit : That part of said cemetery which

is intersected by the exterior lines of Survey Lot No.

307 known as the Initial Placer Mining Claim, and
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Initial and Lower Juneau Mountain Lode Claims, as

is shown by plat marked Exhibit "A," filed on the

13th day of January, 1905, in the United States

Land Office, at Juneau, Alaska, with the adverse

claim of said plaintiff, against the entry of said

Seatter for patent ; said ground so intersected being

described by metes and bounds as follows, to wit

:

Commencing at the southwest corner of said

cemetery on line 2-3, Survey No. 307, thence South

QQ° 00' East 60 feet from corner No. 3 of said survey

No. 307 ; thence North 56° 15' West 758.8 feet ; thence

North 44° 15' West 340 feet to the place of begin-

ning; and that defendant has ever since hitherto

wrongfully withheld the x30ssession of said parcel of

said cemetery from the plaintiff to its damage in the

sum of Five Hundred ($500.00) Dollars.

VII.

That heretofore, to wit, in the year 1897, and claim-

ing a renewal on the 14th day of November, 1904,

said defendant filed his application in the United

States Land Office, now located at Juneau, Alaska,

in the District belonging to which said ground is

situated, for a patent for his said pretended Initial

Placer Mining Claim, Initial and Lower Juneau

Mountain Lode Claims, and that afterwards and dur-

ing the sixty days' publication required by law, said

plaintiff filed its adverse claim in said land office.

VIII.

That this suit is brought in support of said adverse

claim, and that plaintiff necessarily disbursed, ex-

pended and paid out the sum of Twentj-five ($25.00)

Dollars for plats, abstracts and copies of papers filed
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in said land office with Ms said adverse claim, and

also a reasonable counsel fee, to wit, One Hundred

($100.00) Dollars for the expense and preparing of

said adverse claim.

IX.

That all of said ground hereinbefore described is

nonmineral ground and of no value whatever for

placer mining purposes, and is only fit for agricul-

ture or cemetery purposes.

Wherefore, said plaintiff prays judgment against

said defendant

:

1. For the recovery and possession of said parcel

of said cemetery

;

2. For the sum of Five Hundred ($500.00) dam-

ages
;

3. For the sum of One Hundred and Twenty-five

($125.00) Dollars expended in support of said ad-

verse claim;

4. For costs of suit.

JOHN B. DEiNNY and

HEID & DAY,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

I, John B. Denny, being first duly sworn on oath

say : That I am the clerk of The Evergreen Cemetery

Association in the above action ; that I have read the

foregoing complaint and know the contents thereof,

and believe the same to be true; that I make this

verification because the president is now out of the

district of Alaska.

JOHN B. DENNY.
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Subscribed and sworn before me this 9tli day of

February, 1905.

[Seal] H. A. DAY,

Notary Public for Alaska.

[Endorsed] : No. 404-A. In the United States

District Court for the District of Alaska, Division

No. 1. The Evergreen Cemetery Association, Plain-

tiff, vs. John S. Scatter, Defendant. Adverse Com-

plaint. Filed Feb. 11, 1905. J. J. Clarke, Clerk. By

; Deputy. John B. Denny & Held & Day,

Attorneys for Pltf . Office : Juneau, Alaska, Third

and Seward Sts.

[Same Court--Same Cause.]

[Motion to Make Amended Complaint More

Definite, etc.]

And now comes deft, and moves the Court to re-

quire plffs. to make more definite and certain their

amended complaint as to who the grantor is as al-

leged on p. 2 in par. II of said amended complaint.

E. M. BARNES,
Attorney for Deft.

Due service of a copy of the within is admitted this

4th day of Aug., 1905.

— - ,

Attorneys for Plffs.

[Endorsed] : No. 404. In the United States Dis-

trict Court, for the District of Alaska, Division No.

1. C. W. Young et al.. Trustees of The Evergreen

Cemetery Association, Plaintiff, vs. John S. Scatter,

Defendant. Filed Aug. 9, 1905. C. C. Page, Clerk.
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By , Deputy. Deft's. Motion to Make
Complaint More Definite and Certain.

Filed Aug. 9, 1905. , Clerk. By
, Deputy. E. M. Barnes, Attorney for

Deft. Office : Juneau, Alaska.

[Same Court—^Same Title.]

No. 404-A.

Supplemental Complaint.

Upon leave first had and obtained from this Court,

come now the above-named plaintiffs and file this,

their supplemental complaint, in this action, alleging

facts material to plaintiff's cause, occurring after the

filing of the original complaint herein, which supple-

mental complaint, together with said original com-

plaint (and amended complaint) herein, constitutes

plaintiff's cause of action.

That since the commencement of this action, and

after the filing of the protest and adverse claim of

plaintiff against the application of the defendant, in

the said United States Land Office, for a United

States patent for the "Initial" placer claim, and the

"Initial" and Lower Juneau Mountain lode mining

claims, and in said complaint alleged, the "Depart-

ment of the Interior" of the Government of the

United States, by and through its Secretary of the In-

terior, the Hon. E. A. Hitchcock, determined in favor

of said plaintitfs, protestants and adverse claimants,

the contest initiated in said U. S. Land Office, at

Juneau, Alaska, upon an appeal taken by said de-

fendant to the said Secretary of the Interior from
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the decision of said U. S. Land Office, at Juneau,

Alaska, and which said ruling and decision and de-

termination of said contest and adverse proceeding,

made and entered by the said Secretary of the Inte-

rior, in favor of said plaintiffs, and against said

defendant, is in words and figures as follows, to wit

:

BEPAETMENT OF THE INTERIOR. E. P.

Washington.

36-106. February 15, 1907.

C. F. SHELDON et al.

vs.

JOHN S. SEATTER.

The Commissioner of the General Land Office.

'Sir: November 14, 1904, after various proceedings

not necessary to be herein set forth, John S. 'Scatter

filed in the local office at Juneau, Alaska, an applica-

tion for patent to the Initial placer claim, and the

Initial and Lower Juneau lode mining claims

(amended survey No. 307), situated a short distance

from the town of Juneau.

Against this application separate protests were,

on January 13, 1905, filed by C. P. Sheldon and the

Evergreen Cemetery Association of Juneau, in each

of which protests it is charged, amongst other things,

that the land applied for is nonmineral in character.

Hearing was had on these protests, commencing May
11, 1905, at which testimony was submitted on behalf

of the protestants and the protestee; December 16,

1905, the local officers, who during the course of the

hearing had made a personal inspection of the land,

found in substance and effect that the land is not
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mineral in character within the meaning of the min-

ing laws, and for that reason recommended that the

application be rejected.

On appeal by the applicant your office by decision

of August 8, 1906, affirmed the action of the local offi-

cers and held the application for rejection. The

applicant again appeals.

The Department has carefully examined and con-

sidered the testimony on the case, and is of the opin-

ion that same shows that the land does not contain

mineral in such quantities as to render it more valua-

ble for mining than for agricultural purposes (for

which latter purposes it appears to have been used

exclusively by the applicant for about six years next

preceding the date of the hearing), and hence is not

subject to disposition under the mining laws. The

decision appealed from is therefore affirmed.

The papers transmitted are herewith returned.

Very respectfully,

E. A. HITCHCOCK,
Secretary.

II.

That the decision of said Department of the Inte-

rior by and tr/iough its Secretary, as aforesaid, is

res adjudicata, and binding upon this Court.

Wherefore, plaintiff prays judgment against the

said defendant as originally prayed for in the orig-

inal complaint herein.

HEID & LOVE,
Attorneys for Plaintiffs.

1
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United States of America,

District of Alaska,—ss.

I, John Olds, being first duh^ sworn, on oath say:

That I am one of the plaintiffs in the above-entitled

action; that I have read the foregoing Supplemental

Complaint and know the contents thereof and be-

lieve the same to be true

.

JOHN OLDS.

Subscribed and sworn to before me this thirteenth

day of December, 1907.

[Seal] JOHN G. HEID,

Notary Public for Alaska.

Due service of a copy of the within is admitted this

14th day of Dec, 1907.

E. M. BABNES,
Attorney for Defendant.

[Endorsed] : 404-A. In the District Court for the

District of Alaska, Division No. 1, at Juneau. C. W.

Young, B. M. Behrends et al.,Trustees, Plaintiff, vs.

John ,S. Seatter, Defendant. Supplemental Com-

plaint. Filed Dec. 14, 1907. C. C. Page, Clerk. By

R. E. Robertson, Asst. Heid & Love, Attorneys

for . Third & Seward Sts. Oface: Juneau,

Alaska. Office No.

[Same Court—Same Cause.]

No. 404.

Motion to Strike Supplemental Complaint.

And now comes the defendant and moves to strike

the supplemental complaint of plffs. from the files
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herein for this: Said supplemental complaint is re-

dundant.

E. M. BARNES,
Attorney for Defendant.

Due service of a copy of the within is admitted

this 4th day of Jany., 1908.

J. O. HEID,

Attorneys for Plff.

[Endorsed] : No. 404-A. In the District Court for

Alaska, Division No. 1, at Juneau. Evergreen

Cemetery Association, etc.. Plaintiff, vs. John S.

Scatter, Defendant. Motion to Strike Supplemental

Complaint. E. M. Barnes, Attorney for Deft.

Office: Juneau, Alaska, Rooms 1 and 2, Valentine

Building. Filed Jan. 4, 1908. C. C. Page, Clerk.

By A. W. Fox, Deputy.

[Same Court—Same Cause.]

No. 404-A.

Order [Denying] Motion to Strike.

Now, on this day, defendant's motion to strike the

supplemental complaint herein coming on for hear-

ing, respective counsel for plaintiff and defendant

being present, and the Court being fully advised in

the premises, IT IS ORDERED that said motion be

and the same is hereby denied and defendant is given

five days in which to plead.

Monday, January 27, 1908.

ROYAL A. aUNNISON,
Judge.

Civil Jrl. E.

Page 539 & 540.
'
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['Same Court—^Same Cause.]

Cause No. 404-A.

[Demurrer to Complaint and Supplemental

Complaint.]

And now comes deft, through his counsel E. M.

Barnes, and demurs to plff 's. complaint herein (in-

cluding plff's. supplemental complaint herein) for

this

:

Said complaint does not state facts sufficient to

constitute a cause of a action.

E. M. BARNES,
Atty. for Deft.

Due service of a copy of the within is admitted

this 15th day of Feh., 1908.

Atty. for Plff.

[Endorsed]: No. 404-A. Dist. Court, Dist. of

Alaska, Div. No. 1, at Juneau. Evergreen Cemetery

Association, etc. vs. John S. Scatter, Demurrer.

Filed Feb. 15, 1906. C. C. Page, Clerk. By R. E.

Robertson, Asst. E. M. Barnes, Atty. for Deft.

[Same Court—Same Cause.]

Answer.

And now comes deft, and for answer to plff's.

complaint herein, as to par. I of said complaint al-

leges : that he has not sufficient knowledge or infor-

mation of any of the facts relating thereto to form

a beliefs thereon, and therefore
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Denies the same and eacli and every allegation

therein contained.

Answering par. II of plff's. complaint deft:

Denies that at any time plff. or any other person

save and except this deft, has ever been in possession

of ^or entitled to the possession of any of the prem-

ises herein in controversy, and as to the remaining

allegations of said par. deft, has not sufficient knowl-

edge or information of any of the facts relating

thereto /or form a belief thereon and therefore

Denies the same and each and every allegation

therein contained.

Answering par. Ill of said complaint deft, alleges

:

That in so far as said allegations relate to the land

in controversy herein deft.

:

Denies each and ever}^ allegation thereof.

Answering par. IV of plff's. complaint deft, al-

leges :

That he has not sufficient knowledge or informa-

tion in relation to the facts, or any of the facts,

therein alleged, to form a belief thereon and there-

fore

Denies each and every allegation thereof.

Answering Par. V of plff's. complaint deft, al-

leges :

That he has not sufficient knowledge or informa-

tion in relation to the facts, or any of the facts,

therein alleged to form a belief thereon and ther-

fore

Denies the same and each and every part thereof

in so far as the allegations of said par. refer to the
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land in controvers^y and further answering said par.

plfC. alleges

:

'That he has no knowledge or information to form

a belief as to what operates upon the senses of plff.

whereby it lays claim to the land therein named and

therfore

Denies that plff. claims the land in controversey.

Answering par. VI of plff's. complaint deft.:

Denies that on or about the 19th day of August,

1895, or any other time, deft, wrongfully entered

upon any of the land herein controversey or that

deft, at any time wrongfully withheld or does now

wrongfully withhold the possession of the premises

in controversy herein or any part thereof, or that

plff. has been damaged in the sum of $500.00 or in

any sum whatsoever by the deft, or at all, or that

any part of any cemetery is intersected by any ex-

terior line of survey lot No. 307 or any other survey

of which this deft, has any interest in, and as to the

remaining allegations in said par, VI deft, has not

sufficient knowledge or information thereof to form

a belief thereon and therefore denies the same and

each and every part thereof

And for a further and separate first affirmative de-

fense deft, alleges:

That he is informed and believes that on such in-

formation and belief he alleges the fact to be

That this Court is without jurisdiction to hear or

determine this cause of action alleged to be set out in

plff's. complaint.

And for a further and separate second affirmative

defense deft, alleges:
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That since the hearing named in plff's. complaint

and on Apr. 29th, 190'7, deft, has made a discovery

of gold quartz in place on said premises in contro-

versey and has made a location for a millsite on said

last-named premises.

II.

That at the time herein named in this suit deft,

has been and still is a citizen of the U. S. of America.

ni.

That at the time of the said locations last named

the said land on which said locations were made was

open unoccupied public land of the said U. S. and

was in in all ways, open to said locations according to

the laws of the said U. S.

IV.

That at the time of the said discovery plff. ntade a

location according to law of said claim and staked

the same so that its dimensions could be plainly dis-

cernible on the ground and thereafter within the

time prescribed by statute of Alaska recorded the

location notice thereof in book nineteen of lodes rec-

ords of Juneau Recording Dist., Harris Mining Dist.,

Dist. of Alaska, which said record is in the words and

figures as follows, to wit

:

"LOCATION NOTICE.

Notice is hereby given that the undersigned, in

compliance with the requirements of the mining act

of congress May 10, 1872, and the local mining rules

of Harris mining dist. of Alaska, This dsij located

and claim fifteen hundred linear feet along the

course of this lead, load or vein of mineral bearing

quartz, and three hundred feet in width on each side
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of the middle of said lead lode or vein situate in the

Harris mining dist. Juneau recording dist., Dist. of

Alaska, and more particularly described as follows,

to wit: Commencing at discovery and notice of loca-

tion at abour 950 feet northeasterly of NW. Cor. of

townsite of Juneau, being the center of said claim,

and upon which this notice is posted. Thence South-

easterly 300 feet to SE. Center, lode line post, thence

Southwesterly 300 to SW. Cor. of claim, thence N.

Westerly 1500 feet to NW. Cor. of claim; thence in

a ^NE. direction 600 feet to the NE. Cor. of claim;

Thence in a SE. direction 1500 feet to the SE. Cor. of

claim; Thence in the SW. direction 300 feet to the

place of beginning, being the SE. center end post.

This claim is named and known as the Harris Lode

Claim. Discovery made, staking done and cop}^ of

this notice posted at said point of discovery this 29th

day of April, 1907.

J. S. SEATTER.
In presence of

E. W. SANDERSON.

V.

That the name of said claim was at the time of said

location ever since has been and now is the "Harris

Lode Claim."

VI.

That afterwards and while this deft, was the pro-

prietor of said lode claim he located the said millsite

above referred to, and plainly staked the same upon

the ground so that its dimensions could be readily

traced thereon.



18 John S. Seatter vs.

VII.

That the ground upon which said millsite is located

was at all the times herein named and still is essen-

tially nonmineral ground, and at the time of said lo-

cation was unoccupied public land of the IJ. S. and

subject to said location.

VIII.

That according to law deft, did on said 29th day of

April, 1907, post on said ground a location notice and

did within the time required thereafter record the

same in the records of Juneau Recording District,

Harris Mining Dist., which said record is in the

words and figures hereinafter named, and said record

is found on p. 101 of book 10 of Placers, Records of

Juneau Recording District, Harris Mining District,

Dist. of Alaska, the exact wording of said record

is as follows, to wit

:

"To all whom these present may concern: Know
ye, that I, J. S. Seatter of Juneau Recording Dist.

Harris Mining Dist., Div. No. 1, Alaska, proprietor

of Harris lode claim, do hereby declare and publish

as a legal notice to all the world that I have a valid

right to the occupation, possession and enjoyment of

all and singular that non-mineral unoccupied tract

or parcel of land, as a millsite, not exceeding five

acres, situate lying and being in Harris Mining Dist.,

Juneau Recording Dist., Div. No. 1, Dist. of Alaska,

named and known as the Harris millsite and de-

scribed as follows, to wit: Commencing at a stake,

where this notice is posted sixt3^-eight 1-2 feet east-

erly from the Initial monument, U. S. Government

survey on Gastineaux Channel, Juneau Recording
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District and Harris mining District ; thence Easterly

802-3 feet; thence North Easterly 707 feet; thence

Westerly 404 feet; thence South Westerly 423 feet;

thence South 387 feet to point of beginning, contigu-

ous to the side line of said Harris lode claim, To-

gether with all and singular the hereditaments and

appurtenances thereunto belonging or in any wise ap-

pertaining,

AVitness my hand and seal this 29th day of April,

1907.

J. S. SEATTER.
In presence of

E. W. SANDEESON.
IX.

That the name of said millsite is now^ and at all the

time continuously since said location was and is the

^'Harris Millsite."

Wherefore having fully answered deft, prays he

may go hence with his costs and disbursements here-

in expended.

E. M. BARNES,
Attorney for Deft.

United States of America,

District of Alaska,—ss.

I, Jihn S. Scatter, being first duly sworn, ^accord-

ing to law, depose and say; I am the deft, in the

above-entitled cause ; I have heard the foregoing an-

swer read and know the contents thereof, that the

same is true as I verily believe.

J. S. SEATTER.
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Subscribed and sworn to before me, March lltli,

1908.

[Seal] A. W. FOX,

Deputy Clerk of District Court, Dist. of Alaska, Di-

vision No. 1.

Service by copy accepted Mcb. 11, 1908.

Attv. for Plff.

[Endorsed] : No. 404-A. Dist. Court, Dist. of

Alaska, Div. No. 1, at Juneau. The Evergreen

Cemetery etc. v. John S. Seatter. Answer. Piled

Mar. 11th, 1908. C. C. Page, Clerk. By E. W. Pet-

tit, Asst. E. M. Barnes, Atty. for Deft.

[Order Denying Motion for Judgment on Pleadings

and Overruling Demurrer to Answer.]

[Same Court—Same Cause.]

The Court having on a fonner day of this term

taken the motion for judgment on the pleadings of

the defendant under advisement for further consid-

eration, it is now ordered that the said motion be and

the same is hereby denied.

Plaintiff's demurrer to the answer of the defend-

ant herein coming on for hearing, after argument

had b}^ respective counsel for the parties hereto, the

Court being fully advised in the premises overrules

said demurrer.

Tuesday, Januar}^ 18, 1910.

EDWAED E. CUSHMAN,
Judge.
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[Same Cause—Same Court.]

No. 404-A.

Findings and Conclusions.

This cause having been regularly called fro trial

before the Court, John G. Heid, Esq., appearing for

the plaintiffs and the defendant not appearing to de-

fend this suit, but on the contrary, appearing in

court at the time set for the hearing of this cause

and openly announced that he did not intend to fur-

ther appear in and prosecute his defense herein,

whereupon the Court proceeded to hear and did hear

the proofs of the plaintiffs in support of their com-

plaint and contention herein and considered the same
and the records and papers in the cause, and the

cause having been submitted to the Court now finds

the following facts

:

1.

That the Evergreen Cemetery Association is an as-

sociation, duly organized and existing under and by
virtue of the provisions of the Code of the District of

Alaska, having corporate powers.

2.

That about the middle of April, 1891, the Ever-

green Cemetery Association, an association of citi-

zens of the United States and of the then town of

Juneau, Alaska, and vicinity, was organized for the

purpose of providing a burial place for the dead of

the said town and vicinity, and did in the said month
of April, locate, claim and appropriate for cemetery
purposes, and entered into the possession of that cer-
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tain j)iece or parcel of nonmineral land, inunedi-

ately west of the townsite of said Juneau, Alaska,

more particularly described as follows, to wit

:

Beginning at the southwest comber of what is

know as the Evergreen Cemeterj^ from which U. S.

Location Monument No. 3 bears S. 29° 16' West, 439

feet; thence North 56° OCX East 525 feet to the north-

west corner of said cemetery, thence South 74° 32'

East 512 feet ; to the most northerly corner thereof

;

thence South 44° 15' East 264 feet to the northeast

corner of said cemeter}^; thence South 56° 00' West

788 feet to the southeast corner thereof ; thence North

44° 15' West 660 feet to the place of beginning, con-

taining about 10.6 acres, and ever since said Ever-

green Cemetery Association has been in the posses-

sion and entitled to the possession thereof.

3.

That the defendant John S. Seatter has no right,

title, interest or claim of, in and to the said above-

described land claimed, held, owned and possessed by

the said Evergreen Cemetery Association, the plain-

tiff herein.

4.

That all of the land herein described and claimed

by the plaintiff, is nomnineral land, and is worth

more for agricultural or cemetery purposes than for

mining purposes.

CONCLUSIONS OF LAW.
As conclusions of law from the foregoing facts, the

Court now hereby finds and decides

:

I.

That the plaintiff, the Evergreen Cemetery Asso-
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elation, is entitled to recover of and from the defend-

ant the land and premises above described and set

forth in the complaint herein ; that plaintiff had dur-

ing all the times mentioned in the complaint been in

the possession of the same, and was in the actual pos-

session of the same, and is entitled to the occupation

and possession of the same as against the defendant

herein

;

II.

That the plaintiff, the said Evergreen Cemetery

Association, is entitled to judgment against the said

defendant, John S. Scatter, for the recovery of the

said land and premises above described and set out

in the complaint herein, also to a judgment for its

costs and disbursements incurred in this suit or ac-

tion, to be taxed by the Clerk.

A judgment is hereby ordered to be entered accord-

ingly.

Dated at Juneau, May 19, 1910.

By the Court.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : No. 404-A. In District Court for

Alaska, Div. No. 1. Evergreen Cemetery Associa-

tion vs. John S. Scatter. Findings of Facts and
Conclusions of Law. Filed May 19, 1910. H. Shat-

tuck, Clerk. By H. Malone, Deputy.
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[Same Court—Same Cause.]

Decision.

Appearances

:

JOHN G. HEID, Esq., for Plaintiffs.

This is a suit for the possession of mpatented land.

Plaintiff 's amended complaint alleges that the Ever-

green Cemetery Association, of which the plaintiffs

are trustees, in April, 1891, located and claimed for

cemetery purposes and entered into the possession

of certain lands near the town of Juneau and have

ever since remained in possession of same, using it

for cemetery purposes, causing the same to be sur-

veyed and expending large sums of money in clear-

ing and fencing the same. Plaintiffs claim the right

to occupy and possess the same and that they are

entitled to the possession by virtue of full compliance

with the laAvs and regulations of tiie United States

and its land office; that about the 19th day of Au-

gust, 1895, the defendant wrongfully entered upon a

portion of said land, and thereafter filed his applica-

tion in the land office for patent to such portion of

the land as a placer mining claim and lode claim;

that the plaintiffs filed their adverse claim in the land

office and that this suit is brought in support thereof.

The prayer is for possession of said portion of said

cemetery in dispute and for damages.

Subsequently plaintiffs filed a supplemental com-

plaint alleging that since the commencement of the

action the DejDartment of the Interior had deter-

mined the contest over this land in favor of the plain-
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ti£6s, deciding that the land was not mineral in char-

acter; the defendant answered, putting in issue the

allegations of the complaint and alleging affirmatively

that since the ruling of the land office holding the

land nonmineral the defendiant had made a discovery

of gold-bearing rock, in place, thereon, and made a

new location upon such discovery.

The case was duly called for trial, and the plaintiffs

appearing by their attorney, John G. Heid, Esq., and

the defendant appearing but declining to defend, the

case was tried to the Court without a jury.

After the introduction of evidence the Court finds

as in the case of Sheldon vs. Scatter and directs that

the same findings and decree be made.

EDWARD E. CUSHMAN,
District Judge.

Done in open court this 2d day of May, 1910.

[Endorsed] : No. 404-A. In the Court

of the United States for the of

vs. . Piled May 2, 1910. H.

Shattuck, Clerk. By , Deputy.

[Same Court—^Same Cause.]

No. 404-A.

Judgment.

This cause having been regularly called for trial

before the Court, John G. Heid, Esq., appearing for

the plaintiffs, the defendant not appearing to defend

this suit, but on the contrary, appearing in court at

the time set for the hearing of this suit or action and

openly announced that he did not intend to further
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appear in and prosecute his defense lierein, the plain-

tiff expressly waiving a jur}^ and the cause was heard

by the Couii; sitting without a jury; whereupon

plaintitfs presented their proofs to the Court; and

the evidence being closed and the case submitted to

the Court for consideration and decision; and after

due deliberation thereon, the Court delivered its

Findings and Decision in writing, which were filed,

and ordered that judgment be entered accordingly;

Wherefore, by reason of the law and the Findings

aforesaid, it is ordered, adjudged and decreed that

the plaintiff, the Evergreen Cemetery Association, is

the owner, in the possession and entitled to the pos-

session as against the defendant, John S. Scatter,

and all parties claiming under or through him, of

that certain tract, piece or parcel of land described

in the complaint herein, and more particularly set

out, to wit

:

Beginning at the southwest corner of what is

known as the Evergreen Cemetery, from which U. S.

Location Monument No. 3 bears South 29° 16' West

439 feet; thence North 56° 00' East 525 feet to the

northwest corner of said cemetery; thence South 74°

32' East 512 feet to the most northerly corner there-

of ; thence South 44° 15' East 264 feet to the north-

east corner of said cemetery; thence South 56° 00'

West 788 feet to the southeast corner thereof ; thence

North 44° 15' West 660 feet to the place of begin-

ning. Containing about 10.6 acres, and situated im-

mediately west of the town of Juneau, Alaska.

It is fui'ther ordered and adjudged that the plain-

tiff have and recover of and from the defendant its
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costs and. disbursements incurred in this suit or ac-

tion, to be taxed by the Clerk of this Court.

Judgment rendered, May 19, 1910.

By the Court.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : No. 4Q4-A. In District Court for

Alaska, Div. No. 1. Evergreen Cemetery Associa-

tions vs. John S. Seatter. Judgment. Filed May 19,

1910. H. Shattuck, Clerk. By H. Malone, Deputy.

[Same Court—Same Cause.]

Specification of Errors.

The Court erred in its decision as follows

:

I.

The the Evergreen Cemett^ry in April, 1901,

located or claimed for cemetary purposes, or entered

into the possession of any land named in said deci-

sion, or caused the same to be delivered, or expended

any money on the same, or ever were in possession

of same, or used it for cemeto^ry purposes.

II.

That plaintiffs claim the right to occupy or possess

the same by virtue of full compliance of the laws and

regulations of the, U. S. and its land office.

III.

That the defendant wrongfully entered upon any

portion of said land.

IV.

That the plaintiff filed any adverse claim in the

land office, or that suit was brought in support there-

of.
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V.

The Court erred in rendering its judgment for

plaintiff and against defendant

;

The Court erred in not rendering judgment for

plaintiff and against defendant.

VI.

The Court erred in overruling defendant's de-

murrer to plaintiff's complaint and supplemental

complaint.

VII.

The Court erred in refusing to strike plaintiff's

supplemental complaint.

VIII.
9

The Court erred in overruling defendant's motion

for judgment on the pleadings.

IX.

The Court erred in its conclusion of law from the

findings of fact.

X.

The Court erred in not sustaining defendant's

motion for judgment on the pleadings.

XI.

The Court erred in not ruling of defendant's mo-

tion to make more definite and certain.

JOHN S. SEATTER,
In Pro. Per.

[E-ndorsed] : 404-A. In the District Court, Dis-

trict of Alaska, Division No. 1, at Juneau. R. P.

Nelson, J. G. Heid, B. M. Behrands, C. W. Young,

and J. Olds, Trustees Evergreen Cemetary Assoc,

Plaintiffs, vs. John S. Scatter, Defendant. Specifi-
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cation of Errors. Filed Dec. 16, 1910. H. Shattuck,

Clerk. By E. W. Pettit, Deputy.

[Same Court—^^Same Cause.]

Petition for Writ of Error.

John S. iSeatter, defendant in the above-entitled

cause, feeling himself aggrieved by the judgment

rendered and entered on the 19th day of May, 1910,

comes now in pro. per. and files and presents his as-

signment of errors, and petitions said Court for an

order allowing said defendant to prosecute a writ of

error to the Honorable, the United States Circuit

Court of Appeals for the 9th Circuit, under and ac-

cording to the laws of the United States in that be-

half made and provided, and also that an order be

made fixing the amount of security which the defend-

ant shall give and furnish upon said writ of error.

And your petitioner will ever pray.

JOHN S. SEATTEE,
In Pro. Per.

[Endorsed] : 404-A. In the District Court, Dis-

trict of Alaska, Division No. 1, at Juneau. R. P.

Nelson, J. G. Held, B. M. Behrands, C. W. Young,

and John Olds, Trustees Evergreen Cemetary Assoc,

Plaintiffs, vs. John S. Scatter, Defendant. Petition

for Writ of Error. Filed Jan. 5, 1911. H. Shattuck,

Clerk. By E. W. Pettit, Deputy.
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[Same Court—^Same Cause.]

Bond on Writ of Error.

Know all men by these presents ; That we, John S.

Scatter, defendant in the above-entitled case, as prin-

cipal, and Robt. A. Kinzie, John Johnston, as sure-

ties, are jointly and severally held and firmly bound

unto the above-named John G. Heid, R. P. Xelson,

John Olds, C. W. Young, and B. M. Behrends, Trus-

tees as aforesaid in the sum of Two Hundred and

Fifty ($250.00) Dollars, lawful money of the United

States of America, to be paid to the said parties, their

heirs, executors, administrators, or assigns, for which

payment well and truly to be made, we bind our-

selves, our and each of our heirs, executors, adminis-

trators, and assigns jointly and severally, firmly by

these presents.

iSigned and sealed by us and dated this 28th day of

December, 1910.

The condition of the above obligation is such that

whereas said defendant is about to sue out a writ of

error to the U. S. C. C. of Appeals for the 9th Cir-

cuit, to reverse a judgment rendered and entered by

the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau, which judgment was made and

entered in the above-entitled case on the 19th day of

May, 1910.

Now, therefore, the condition of the above obliga-

tion is such that if the above-named plaintiff shall

prosecute said writ of error to effect and answer all

damages and costs of api^eal, if he shall fail to make
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good his plea, then this obligation shall be void;

otherwise to remain in full force and effect.

JOHN S. SEATTER.
EOBT. A. KINZIE.

JOHN JOHNSTON.
United 'States of America,

District of Alaska,—^ss.

This is to certify that on tlie 28th day of Dec, 1910,

before me personally appeared Robt. A. Kinzie, and

personally known to me to be the identical persons

who executed the foregoing bond, and each severally

acknowledged that he executed the same freely and

voluntarily.

JAMES CHRISTOE,
Notary Public in and for the Dist. of Alaska.

United States of America,

District of Alaska,—ss.

Rio'bt. A. Kinsie and ,
each hcig

first duly duly sworn on his oath says : I am a citizen

of the United States and a resident of Alaska, I am

not an attorney, or counsler at law, marshal, deputy

marshal, commissioner, clerk of any court, or any

officer of any court, and I am worth the sum of Two

Hundred and Fifty ($250.00) Dollars over and above

all my just debts and liabilities in property situated

in the District of Alaska, and exclusive of property

exempt from execution.

ROBT. A. KINZIE.

Subscribed and sworn to before me this 28th day

of December, 1910.

JAMES CHRISTOE,
Notary Public in and for the Dist. of Alaska.
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The above bond being correct in form and suffi-

cient in amount, and the sureties being sufficient, is

approved this 4th day of Jany., 1911.

THOMAS R. LYONS,
Judge.

U. S. of America,

District of Alaska,—ss.

John Johnston being first duly sworn on his oath

says: I am a citizen of the United States and a

resident of Alaska, I am not an attorney, counsler

at law, marshal, deputy marshal, commissioner,

clerk of any court or any officer of any court, and I

am worth the sum of Two Hundred. Fifty ($250)

Dollars over and above all my just debts and liabili-

ties in property situated in the District of Alaska,

and exclusive of property exempt from- execution.

JOHN JOHNSTON.

Subscribed and sworn to before me this 3d day of

January, 1911.

OUY McNAUGHTON,
Notary Public.

[Endorsed] : 404-A. In the District Court, Dis-

trict of Alaska, Division No. 1, at Juneau. R. P.

Nelson, J. G. Held, E. M. Behrends, C. W. Young,

and John Olds, Trustees Evergreen Cemetary As-

sociation, Plaintiffs, vs. John S. Cedar, Defendant.

Bond on Writ of Error. Piled Jan. 5, 1911. H.

Shattuck, Clerk. By E. W. Pettit, Deputy.
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In the District Court, District of Alaska, Division

No. 1 at Juneau.

R. P. NELSON, JOHN O. HEID, B. M.

BEHRANDS, 0. W. YOUNG and JOHN
OLDS, Trustees of the Evergreen Cemetary

Association,

Plaintiffs,

vs.

JOHN S. SEATTER,
Defendant.

Writ of Error [Original].

United States of America,—ss.

Tlie President of the United States of America to

the Honorable Thomas R. Lyons, Judge of the

District Court for the District of Alaska, Glreet-

ings

:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, between John

G. Heid, B. M. Behrands, R. P. Nelson, C. W. Young,

and John Olds, as Trustees of the Evergreen Ceme-

tary Association, vs. plaintiffs, vs. John S. Cedar,

defendant, manifest errors have happened to the

great prejudice and damage of the said defendant

as is said and appears by the petition herein.

We, being willing that error, if any has been,

should be fully corrected, and full and speedy jus-

tice done to the parties aforesaid in this behalf do

command you, if judgment be therein given, that
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then under your seal, distinctly and openly, you send

the records and proceedings aforesaid, with all

things concerning the same, to the Justice of the

United States Court of Appeals, for the 9th Circuit,

in the City of San SVancisco, in the State of Cali-

fornia, together with this writ, so as to have the

same at the said place in said circuit on or before

thirty (30) days from this date, and the records and

proceedings aforesaid being inspected the said Cir-

cuit Court of Appeals may cause further to be done

therein to correct those errors what of right and

according to the laws and customs of the United

States.

Witness the Honorable EDWIARD E. WHITE,
Chief Justice of the Supreme Court of the United

States, this 4th day of Jany., 19ll.

Attest my hand and seal of the District Court for

the District of Alaska, at the Clerk's office at Juneau,

Alaska, on the day and year last above written.

H. BHATTUCK,
Clerk for the District Court, Division No. 1, at

Juneau.

By H. Malone,

Deputy.

Allowed this 4th day of Jany., 1911.

THOMAS R. LYONS,
District Judge.

Supersedeas bond fixed at Two Hundred and

Fifty ($250.00) Dollars.

[Endorsed]: 404-A. In the District Court, Dis-

trict of Alaska, Division No. 1, at Juneau. R. P.
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Nelson, J. G. Held, B. M. Belirands, C. W. Young,

and' John Olds, Trustees Evergreen Cemetary Assoc,

Plaintiffs, vs. John S. Seatter, Defendant. Writ of

Error. Filed Jan. 5, 1911. H. Shattuck, Clerk. By

E. W. Pettit, Deputy.

In the District Court, District of Alaska, Division

No. 1, at Juneau.

E. P. NELSON, JOHI^ O. HEID, B. M.

BEHRENDS, C. W. YOUNG and JOHN

OLDS, Trustees of the Evergreen Cemetary

Association,
Plaintiffs,

vs.

JOHN S. SEATTER,
Defendants.

Citation on Writ of Error [Original].

United States of America,—ss.

The Pi^esident of the United States to John G. Heid,

B. M. Behrends, R. P. Nelson, C. W. Young,

and John Olds, Trustees of the Evergreen Ceme-

tery Association, and to John G. Heid, Their

Attorney,

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Appeals

for the 9th Circuit, to be held in the City of San

Francisco, California, within thirty (30) days from

the date of this citation, pursuant to a writ of error

filed in the Clerk's office,of the District Court,for the

District of Alaska, Division No. 1, at Juneau, in the
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case wherein you are plaintiffs and John S. Seatter

is defendant in error, to show cause, if any there be,

why the judgment in said writ of error mentioned

should not be corrected, and speedy justice done to

the parties in that behalf.

Witness the Honorable EDWARD E. WHITE,
Chief Justice of the Supreme Court of the United

States of America, this 4th day of Jany., 1911, and

of the Independence of the United States the 134th.

THOMAS R. LYONS,
District Judge.

[Seal] Attest: H. SHATTUCK,
Clerk.

Due service of a copy of the within and Writ of

Error admitted this 5th day of Jany., 1911.

J. G. HEID,

Attys. for Plff.

[Endorsed] : 404A. In the District Court, District

of Alaska, Division No. 1, at Juneau. R. P. Nelson,

J. Gr. Heid, B. M. Behrends, C. W. Young, and John

Olds, Trustees Evergreen Cemetery Assoc, Plain-

tiffs, vs. John S. Seatter, Defendant. Filed Jan. 6,

1911. H. Shattuck, Clerk. By H. Malone, Deputy.

Citation on Writ of Error.
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In the District Court for the District of Alaska, Div.

No. 1, at Juneau.

No. 404-A.

C. W. YOUNG, B. M. BEHRENDS, JOHN O.

HEID, JOHN OLDS and R. P. NELSON,

Trustees of the Evergreen Cemetery Associa-

tion,

Plaintiffs and Defendants in Error,

vs.

JOHN S. SEATTER,
Defendant and Plaintiff in Error.

Certificate [of Clerk U. S. District Court to Record].

I, Henry Shattuck, Clerk og the District Court

for the District of Alaska, Division Number One, do

hereby certify that the foregoing and hereto at-

tached forty pages of typewritten pages, numbered

from one to forty, both inclusive, constitutes a full,

true and copy of the record, and the whole thereof,

prepared in accordance with the praecipe of the

defendant and plaintiff in error on file in my office

and made a part hereof, in cause No. 404-A, of the

above-entitled court, wherein C. W. Young, B. M.

Behrends, John Gr. Heid, John Olds and R. P. Nel-

son, Trustees of the Evergreen Cemetery Associa-

tion, are plaintiffs and defendants in error, and John

S. Scatter is defendant and plaintiff in error. I do

further certify that the said record is by virtue of

writ of error and citation issued in this cause, and

the return thereof in accordance therewith.
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I further certify that this transcript was pre-

pared by me in my office, and that the costs of pre-

paration, examination and certificate, amounting to

Tliirteen & 85/100 / ($13.85) dollars, has been paid

me
I by Jojin • S. -Scatter, defendant and plaintiff in

e?.Tor.

In witness whereof I have herento set me hamd

and affixed the seal of the above-entitled Court this

17th day of January, 1911.

[Seal] H. SHATTUCK,
Clerk.

[indorsed] : No. 1948. United States Circuit

Court of Appeals for the Ninth Circuit. John S.

Seattei% Plaintiff in Error, vs. John G. Held, B. M.

Behrends, R. P. Nelson, C. W. Young, and John

Olds, as Trustees of the Evergreen Cemetery Asso-

ciation, Defendants in Error. Transcript of Record.

Upon Writ of Error to the United States District
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IN THE

Ml [oy[l of Uppeab

FOR THE NINTH CIRCUIT

JOHN S. SEATTER,

Plaintiff in Error,

vs.

JOHN G. HEID, B. M. BEHRENDS,
R. P. NELSON, C. W. YOUNG
and JOHN OLDS, as Trustees of

the EVERGREEN CEMETERY
ASSOCIATION,

Defendants in Error,

Brief of Plaintiff in Error.

Statement of the Case.

On November 14th, 1904, the plaintiff in error filed

his application in U. S. Land Office at Juneau, Alaska,

for patent to certain described placer ground.

That within 30 days allowed by law the defendant

in error filed a protest in said land office against the

issuance of said patent on the ground that the land

was more valuable for agriculture than for mining

purposes, and on February nth, 1905, commenced an

action of ejectment in support of said protest in the



District Court of the District of Alaska, Division No.

I at Juneau against plaintiff in error for the land

described in the complaint which action was brought

on for trial on May 19, 1910.

While this controversy was still pending the United

States Land Office at Juneau proceeded to hear and

determine the said protest, the commissioner of the

General Land Office proceeded to affirm the decision

of said land office, and Secretary of the Interior

proceeded to affirm the decision of the said com-

missioner.

After this decision of the Secretary of the Interior

the Plaintiff in Error finding the land open and un-

occupied land of the government of the United States

made a new discovery of lode in place, staked and

located the same and also located a mill site on the

land described in plaintiff's complaint.

Record P P 16-19.

After which defendants in error filled their supple-

mental complaint, setting up this decision and claim-

ing it was Res Adjudicat^k.^

Record P P 9 & 10 Supra.

Plaintiff in error filed in said District Court his

answer "Putting in issue the allegations of the com-

plaint and alleged affirmatively that since the ruling of

the land office, holding the land non-mineral the de-

fendant had made a discovery of gold bearing rock in

place thereon, and made a new location upon such a

discovery."

Record P 25 & record P P 16 & 19.

These affirmative allepfa^fekitions were not denied

either in whole or any part thereof.



The plaintiff in error moved for judgment on the

pleadings, this motion was by the trial court denied.

Record P. 20.

Plaintiff in error moved to strike the supplemental

complaint on the ground of redundancy.

Record P. P. 11 & 12.

Which motion was by the court denied.

Record P. 12.

Plaintiff in error demurred to the complaint on the

ground "that said complaint does not state facts

sufficient to constitute a cause of action."

Record P 12.

To this demurrer there was no ruling by the court.

The court gave judgment for the defendants in error

for restitution of the land and costs

Feeling himself aggrieved at the rulings above men-

tioned and at the judgment named therein the

plaintiff in error prosecuted this writ of error to the

said United States District Court for the District of

Alaska, Division No. i.

Errors Relied On
The courts decisions as follows:

That plaintiffs (defendants in error) claim the right to

occupy or possess the land incontroversy by a full com-

pliance of the laws and regulations of the U. S. and

its Land Office.

That the defendant (plaintiff in error) wrongfully

entered upon any portion of said land.

That the plaintiff (defendant in error) filed any ad-



verse claim in the land office, or that suit was brought

in support thereof.

In the court giving judgment for plaintiff (defendant

in error) and against defendant (plaintiff in error.)

In not giving judgment for defendant (plaintiff in

error) against plaintiff (defendant in error.)

There is a typographical error in the words

"plaintift" and "defendant" in lines 4 p 28 Record, or

rather a transposition of those words in the copy

furnished the printer.

In not sustaining defendants (plaintiffs in error)

demurrer to plaintiffs (defendant in error) complaint.

In refusing to strike plaintiffs (defendants m error)

supplemental complaint.

In refusing to give defendant (plaintiff in error,)

judgment on the pleadings.

In its conclusions of law from the facts.

Argument
If this is an action prosecuted under section 2326,

U. S. revised statutes the proceedings in the Land

Office after the filing of the complaint and before the

judgment in the District Court were void.

If it is not prosecuted under that section there is no

warrant in law for the prosecution thereof

"When an adverse claim is filed during the period of

publication it shall be upon oath of the person and

persons making the same and shall show the natural

boundaries and extent of such adverse claims and all

proceedings except publication of notice and making

and filing of the affidavit thereof shall be stayed until

the controversy shall have been settled or decided



by a court of competent jurisdiction or the adverse

claim waived.

It shall be the duty of the adverse claimant within

30 days after filing his claim to commence proceed-

ings in a court of competent jurisdiction to determine

the question of the right of possession and prosecute

the same with reasonable diligence to final judgment,

and a failure so to do shall be a waiver of his adverse

claim."

Section 2326. U, S. Rev. Stat.

Richmo7id Mining Company V. Rose 114 U. S. 5812.

No proceedings in the Land Office were stayed.

Record PP 8, 9, 10.

This action was commenced Feb. 11, 1905.

Record P. 7

And brought on for trial May 19, 1910.

Record page 27.

Is this a prosecution with reasonable diligence? If

not the adverse claim, it any plaintiff had, was waived.

"Before the decision, once the proceeding is

initiated therein (the Land Office) function is sus-

pended; while this was in the hands of the court the

Land Office cannot resume control of the case and its

action so far as it effects the right of the plaintiff are

void."

Richmond Mining Company V. Rose 114 U. S. 58^6.

Hence we see the hearing by the land Office,

decision of the Land Office Commissioner of the gen-

eral, and decision of the Secretary of the Interior are

void because made while this controversy is pending.

Nevertheless the Trial Court held these void pro-

ceedings to be res adjudicate.



The Plaintiff In Error Was And Is Entitled

To Judgment On The Pleadings.

The provisions of the Alaska Code, (I have not the

same by me) I state it from memory are in substance

as follows:

"Every material allegation of the complaint, not

specifically controverted by the a^^swer, and every

material allegation of new matter in the answer not

specically controverted by the reply, shall for the pur-

poses of the action, be taken as true."

"In ejectment for a mining claim, where defendant

sets up title in himself the plaintiff must reply or

defendant is entitled to judgement for want of repli-

cation."

Newman and others V. Neivton and others /^ Fed.

634..

"If no replication is filed the defendant is entitled to

judgment."

Gunning v. Heron 2^ Fla, 846, 6 So. 8^^; Livingston

V. Anderson jo Fla. iiy, 11 So. 2'/o; Lindsay v. Stout

5p ///. ^.gi; Norman v. Norman 11 Ind 288; Ballinger

V. Lantier i^ Kan. iio; Brown v. Ready 20 S. W.

1036; Southern Exp. Co. v. Hammicutt, 5^ Miss. ^66,

28 Am. Rep j8^; Cordher v. Roberts ^8 Mo. App. 440

;

Williams v. Evans 6 Neb. 216; Bank v. Ash g Johns

2^0; Walrod v. Bennett 6 Barber 144, Steimvay v.

Steinway 68 Hun 4JO; Earnhardt v. Smith 86 N C.

423, Knauber v. Wo7ider 5 Ohio Dec. 516.

"New matter in an answer stands admitted unless

denied.''



Benicia Agricultural works v. Creighton 21 Or. 4^$!

Minard v. McBee 2g Or. 225.

The Alaska statute is copied from the Oregon

statute.

To the same effect Frank v. Jenkins 11 Wash. 611

;

United States v. Buford j Pet. I2y. Crether v. Wight

75 Fed. 743;

In re Waugh ijj Fed (gth Circiut) 28^

As appears by the supplemental complaint.

Record pp. 8-9-10

This is a controversy over the character of the land

and with these questions the courts have nothing to do.

Lindley on Mines

P P 1298-9 and citations.

The Decision Of The Land Office Was
Not Res Adjudicata

"A decision of the department in such intermediate

proceedings, holding a tract to be non-mineral, is con-

clusive up to the period covered by the hearing; but

such decision will not preclude a further consideration

based on a subseqiient exploration."

Stinchjield v Pierce ig L. D. 12; Mc Charles v.

Roberts 20 L. D. 384: Dargin v. Koch 20 L. D. 284;

Caldwell v. Goldbar M. Co. 24 L. D. 258.

Mackall V. Goodsell 24 L. D. 553; Leach v. Potter 24

L. D. 5/5; Coleman v. McKenzie 28 L. D. 248; Majors

V. Linda 24 L. D. 277;

Hence the plaintiff in error was entitled to his min-

ing claim discovered after the said decision.



The Plaintiff Below, Defendant In Error,

Had No Standing In Court.
A protestant has no standing in court.

Morrison's mining rights, P. 415 & 416.

"Where no adverse claim was asserted to an appli-

cant for a patent the question whether the mining

ground is placer ground is not open to litigation by

private parties."

Dahl & Raunheim ij2 U. S. 282.

"A stranger has no right to go up on the placer

claim, and such entering is undoubtedly tresppassing,

and such a trespassing cannot be relied upon to sus-

tain a claim of the right to veins or lodes."

Clipper Mining Co. v. Eli Mining etc., Co ig^ U.

S. 22g

All the defendants in error claim to be, are

strangers, protestants.

Plaintiff In Error Demurrer Should Have
Been Sustained.

This is an action of ejectment, nowhere is possession

alleged nowhere in ouster alleged, the element of eject-

ment is a wrongful ouster, if a plaintiff never was

ousted Irom the possession he cannot maintain an

action of ejectment, defendant in error only claim the

right to occupy the land, their allegations in regard

thereto is as follows:

'*That said plaintiffs claim the right to occupy and

posess said premises and is entitled to tlie possession

thereof by virtue of a full compliance with «i- logaTTaw

and rules of the citizens of the United States and the



said Juneau, Alaska, tor the occupation and possession

of squatters rights, and by the actual prior possession

of all of said property upon the public domain."

Allegation 5 Record P. 4

Kerr v. O' Keefe, ij8 Cal. 415 yi P. 447

•'To entitle a party to judgement in his favor it must

appear that he has not only the right of possession but

that he has made a valuable location of the premises in

controversy, and by virtue of the compliance of all the

requirements of the mining law is entitled to the

patent from the government."

Manning V, Strichlow 11 Colo. 4^4; McGmnis v.

Egbert, 8 Colo. 41; Thamas V. Chisholm ij Colo, loy;

Bryan v. Mc Craig, 10 Colo, jog; Becker v. Pugh g

Colo 5go; Back V. Sierra Nevada Consol Min co 2^

Idaho 420; Bzcrke v. McDonnald 2 Idaho Jjg; Rosen-

thal V. Ives 2 Idaho 2^5;

No pretence of any location by virtue of any com-

pliance of any requirements ot the mining law by

defendant in error.

"When action is brought under section 2326 it is

necessary to allege and prove that plaintiffs are citizens

of the United States, or have declared, their intentions

to become such."

Schultz V. Allyn [Ariz) 48 Pac. g6o; Buckley v. Fox

[Idaho) 6y Pac 6^g\ Thompson v^ Spray y2 Cal. 528.

An allegation of citizenship, or its equivalent, is

necessary to constitute a good complaint in a proceed-

ing to determine adverse mining claims preliminary to

the issuance of patent therefor.

Keeler v. True7nan, 15 Colo. 143, 25 Pac. jii;
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Thomas v. Chisholm ij Colo. 105, 21 Pac. ioig\

O' Reilly v. Campbell 116 U. S. 418.

It no where appears that any adverse claim was

filed, the supplementary complaint showing conclusive-

ly a protest had been filed.

"Plaintiff should allege an adverse claim was filed

within the time in the proper land office which presence

in the cefttptetnig is necessary to state a cause of ac-

tion.

Hopkins V. Butte Copper Company [Mont) y^ P. 1081.

"To entitle a party to recover in a suit brought under

this statute it is imcumbent of him to show that he has

made a valid location of the lands in dispute superior

to that of the defendant, his location must be one

which entitles him to possession against the United

States as well as against another claimant.

If it is not valid as against the one it is not as

against the other. The location is his title and he

must recover on the strength of his own title and not

on the weakness of his adversary.

Gwilliam v. Donnellan, iij U. S. 45.

It is needless to add that congress alone has the sole

disposition of the land in the Territories of the United

States and that according to the admitted facts set up

in plaintiff in error's answer the same belongs to him

the paramount title of the U. .S. alone excepted.

According to the laws of Alaska whenever a com-

plaint does not state facts sufficient to constitute a

cause of action the defendant is entitled to a judgement.

Defendant in error allege

"That heretofore by certain mesne conveyances the
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land described in paragraph II hereof has been con-

veyed to the Evergreen Cemetery Association, the

plaintiff herein, which association is composed of

citizens of the United States of said Juneau and

vicinity, in the District of Alaska.

Record P 4.

This allegation plaintiff in error moved to make

more definite and certain.

Record P. 7.

This motion the trial court did not rule on. It seems

to plaintiff in error that the trial court should have

ruled thereon and in his favor Plaintiff in error moved

to strike the supplemental complaint on the ground

that it was redundant.

Record p. II 712

The Court overruled this motion.

Record p. 12

And plaintift in error alleges that as error on the

authority of

Witherell v. Wilderg Fed. Cases No. ly, giy (^

Sawyer 2^2)

Plaintiff in error demurred to the complaint and

supplemental complaint on general grounds, this

demurrer was not ruled on; but that point can be made
now and plaintiff in error urges that point now.

The trial court knew the affirmative defence plaintiff

in error made.

Record P 25.

It held that plaintiff in error in his answer stated a

good defence.

Record p. 20

Yet when the affirmative defence set up in that
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answer was admitted to be true a judgment was given

against the plaintiff in error.

It ran be reconciled only on the theory that the trial

court held that the decision of the land office was res

adjudicata.

I cannot show in this brief that Seatter, plaintiff in

error, did on April 27th, 1907, after the decision had

been made that the land on November 14, 1904, was, at

the point where the witnesses examined it, more valu-

able for agriculture than mineral purposes, locate, after

discovery, and uncover the apex of a lode in place, a

wart quartz, the gold sticking therefrom ' so that a

chechaquer would know at a glance a mine had been

found, yet were it the case under this decision it could

not be oriven in evidence. One of the richest claims ofo

the Klondyke paid only after thirty-three holes had

been sunk to bed rock, had the department been called

on thirty two times to decide if there was mineral on

the ground, or rather if the land was more valuable

for mineral than agricultural it would have decided

from thirty two inspections of bed rock that it was

agricultural land, yet on the thirty third hole being

sunk, pay to the extent of three thousand dollars to

the pan was found.

A decision like this means there are no hidden veins

that if discovered before final proof and payment that

can be claimed by the mineral claimant.

A lode claim does not shed its fruit like an oak tree,

the man entitled to pursue the dip often finds his apex

beneath the ground over which vegetation and foliage

grows, an upturned tree sometimes shows it, sometimes

the pawing of the saddle mule uncovers it, sometimes
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the long weary hammer, drill, and blast of the pros-

pector discovers it, yet with this decision as the law

had this been after an investigation such as the one at

bar, no discovery could have been made.

"Any finding or judgment of the court repugnant to

the facts admitted by the pleadings is erroneous.

This court cannot presume that the trial court

required or permitted evidence to be introduced on the

trial for the purpose of establishing or rebutting allega-

tions of the complaint not denied by the answer; nor

can it be presumed that any evidence was received by

the trial court, except such as was pertinent to the issues

made or tendered by the pleadings, and evidence tend-

ing to rebut such legitimate evidence."

Gregory v. Nelson ^i Cal. 28y

Testing the judgment by this law what kind of a

judgment have we here and what kind of a judgment

is plaintiff in error entitled to. Comment on this case

in unnecessary.

Which is the most dangerous man to litigants, the

licensed attorney, who stirs up such litigation as this or

he who unwittingly mails an obscene lewd and lascivi-

ous letter?

Plaintiff in error now asks this Honorable court for a

judgment in his favor herein and against the defendants

in error on the following grounds

ist.

Because the plaintiff has no standing in Court.

2nd

Because the complaint does not state facts sufficient

to constitute a cause of action.
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3rd

Because defendant in error waived its claim by

failure to prosecute with reasonable diligence.

4th _ .^^
Because the affirmative allegati^^ns , in error*4answer

are not denied by defendant in error and must be taken

as true, and which show that plaintiffin error is entitled

to the judgement he asks.

E. M. BARNES
Attorney for Plaintiff in Error.
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No. 1948

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

JOHN S. SEATTER,
Plaintiff in Error,

vs.

JOHN G. HEID, B. M. BEHRENDS,
R. P. NELSON, C. W. YOUNG and

JOHN OLDS, as Trustees of the Ever-

green Cemetery Association (a corpo-

ration),
Defendants in Error.

BRIEF FOR DEFENDANTS IN ERROR.

STATEMENT OF THE CASE.

This is an action in ejectment brought by defend-

ants in error (plaintiffs below) against plaintiff in

error (defendant below) to determine the possessory

right to a portion of a tract of land near Juneau,

Alaska. Trial was had in the Court below by the

Court sitting without a jury; findings of fact and

conclusions of law were filed and judgment entered

in favor of plaintiffs and against defendant restoring

to plaintiffs possession of the land in controversy.



Defendant sued out a ^Yrit of error and prosecutes

the same in this Court, upon eleven specifications of

alleged error found upon pages 27 and 28 of the

Transcrijjt. Xo bill of exceptions was ever settled

or filed and the evidence adduced by plaintiff in the

Court below is not before the appellate Court for

consideration. The questions of law raised by the

writ of error are (1) the sufficiency of the complaint

and (2) the sufficiency of the findings to support the

judgment. No question is raised as to the admission

or rejection of testimony or the sufficiency of the

evidence.

THE FACTS.

The plaintiffs are an association of citizens of the

town of Juneau, Alaska, organized into a Cemetery

Association under Chapter Twenty-four of the Civil

Code of Alaska. The association, in order to pro-

vide a burial place for the dead of Juneau and vicin-

ity, did about the middle of April, 1891, locate and

claim for cemetery purposes and did enter into pos-

session of a piece of non-mineral land immediately

west of the townsite of Juneau. Plaintiffs surveyed

the ground and expended large sums of money in

clearing and fencing the same, building bridges and

preparing the same for burial purposes. Full com-

pliance with local laws and rules of citizens of

Juneau governing the possession of land was had.

On the 19th day of August, 1895, the defendant en-

tered upon a portion of said land of plaintiffs and



claimed the same under a mJning location as mineral

land. The defendant named his alleged claim Initial

Placer Miniug Claim and Initial and Lower Juneau

Mountain Lode Claims, and filed a map showing said

claims in the L^nited States Land Office at Juneau,

January 13, 1905. Defendant in 1897 filed his appli-

cation for a patent (and claimed a renewal Novem-

ber 11:, 1904) for his alleged claims and within the

sixty days publication period, plaintiffs filed a pro-

test and adverse claim as required by law.

From plaintiffs' supplemental complaint it fur-

ther appears that hearing was had in the U. S. Land
Office conmaencing May 1, 1905, upon defendant's

application for patent and plaintiffs' adverse there-

of; that testimony was taken and a personal inspec-

tion made of the land in question by the local officers

and that on December 16, 1905, a finding was made
b}^ said officers that the land was non-mineral in

character within the meaning of the mineral laws of

the United States.

From the order rejecting the application for a

patent defendant appealed and on August 8, 1906,

the commissioner of the land office affirmed the re-

jection of the application. Another appeal was

taken and thereafter the Department of the Interior

through Secretary E. A. Hitchcock affirmed the de-

cision rejecting the application on the specific groimd
" that the land does not contain mineral in such

" quantities as to render it more valuable for mining
" than for agricultural purposes".



In his answer and as an affirmative defense, de-

fendant alleges that after the hearing in the U. S.

Land Office and the appeal therefrom, to-wit, on the

29th day of April, 1907, defendant made a discovery

of gold quartz on the land in controversy and made

a mill site location and also a lode claim location, and

afterwards took the steps required by law to perfect

his said locations.

The findings of the Court set forth succinctly (1)

the corporate cai)acity of plaintiffs; (2) plaintiffs'

possession of the land in 1891, under location and

appropriation and continued possession thereof;

(3) that defendant has no right, title or interest in

the land; (4) the non-mineral character of the land.

THE LAW.

I.

The Complaint (Amended and Supplemental) States

a Cause of Action in Favor of Plaintiffs

and Against Defendant.

A demurrer to the complaint of plaintiffs was in-

terposed by defendant on the single ground that the

complaint does not state facts sufficient to constitute

a cause of action. Practically every point which can

legally be raised by counsel for defendant on the rec-

ord, can be discussed under this head. If the com-

plaint states a cause of action, the findings are suf-

ficient and justify the judgment. We are not con-



cerned with the question as to whether the complaint

contains unnecessaiy or redundant matter. Nor are

we compelled to trace the evidentiary history of

plaintiffs' title. Does the complaint sufficiently al-

lege possession of the land in controversy as being

in plaintiffs? Is an ouster of plaintiffs by defend-

ant alleged? What element of a standard common
law complaint in ejectment is lacking from the com-

plaint at bar?

Counsel for defendant is in error in stating on

page 8 of his brief that ''nowhere is possession al-

' leged ; nowhere is ouster alleged ; the element of

' ejectment is a wrongful ouster; if a plaintiff never

' was ousted from the possession he cannot maintain

' an action of ejectment ; defendant in error only

' claims the right to occupy the land. * * * "

Possession is alleged in paragraph II of the com-

plaint (Trans., p. 3) and the finding on the question

of possession is clear and unequivocal.

''That plaintiff had during all the times men-
tioned in the complaint been in the possession of
the same, and was in the actual possession of the
same, and is entitled to the occupation and pos-
session of the same as against the defendant
herein."

Trans., p. 23.

Ouster by defendant is alleged in paragraph VI
of the complaint (Trans., p. 4) and even the element

of wrongfulness is set forth.

Syllabus. "A complaint which alleges the
character of the estate wiiich plaintiff has in the



premises, that defendant entered and ousted
him, and that the latter withholds the possession
thereof (Brown v. Martin, 25 Cal. 82; Coryell v.

Cain, 16 Cal. 567; Boles v. Weifenback, 15 Cal.

144; Rhoades v. Higbee, 21 Colo. 88, 39 Pac.
1099; McClane v. White, 5 Minn. 178; Helena
First Nat. Bank v. Roberts, 9 Mont. 323, 23 Pac.
718; Bilhngs v. Sanderson, 8 Mont. 201, 19 Pac.
307; Richards v. Crews, 16 Oreg. 58, 16 Pac.
925 ; Brady v. Kreuger, 8 S. D. 464, 66 N. W.
1083, 59 Am. St. Rep. 771) wrongfully or unlaw-
fully (Garrison v. Sampson, 15 Cal. 93; Mc-
Clane V. White, 5 Minn. 178 ; Richards v. Crews,
16 Oreg. 58, 16 Pac. 925 ; Lewis v. St. Paul, etc.,

R. Co., 5 S. D. 148, 58 N. W. 580) is sufficient."

Cyclopedia of Law and Procedure, Vol. 15,

p. 91, Note.

There are tw^o aspects from which the complaint

(amended and su]Dplemental) may be viewed in re-

spect of plaintiffs' theory of their right of action,

and in either aspect, the complaint is sufficient;

first, the complaint may be treated as setting forth

an ordinary right of action in ejectment; second, the

complaint may be viewed as setting forth a cause of

action in support of an adverse or protest filed

against an application for patent of public lands.



First.

as already shown, we may strike out all reference

in the complaint (amended and supplemental) to

the proceedings in the u. s. land office, and still

the complaint, findings and judgment make a com-

plete case in ejectment against which no merito-

rious objection is directed by the writ of error.

There can be no question but that mere possession

will give the party in actual possession of non-min-

eral public land a right against any one (except the

Government) who claim.s by or through a subsequent

possession or location. The allegations of the com-

plaint show specifically acts of possession or a kind

of ^'settlement occupancy" (Trans., pp. 3 and 4).

The case of Sawyer v. Van Hook, 1 Alaska 108,

was a dispute between two possessory claimants to a

town lot in Eagle, Alaska. In the course of the

opinion the Court says

:

'' 'Settled upon' means taken possession of.

It includes such an improvement of the lot by
the erection of buildings or fences, or by actual
residence thereon, or by such other acts of pos-
session and improvement, as clearly and mimis-
takably show that it is bona fide the intention of
the settler to take and hold possession of the lot,

and that his possession and improvement is in-

tended to be permanent, and for himself. 'Oc-
cupied' also means taken and held in possession,

and one who uses a lot and occupies it in good
faith with buildings or other improvements or
property, which show his intention to possess
and claim it under the towai-site law, although
he mav not reside upon it, can acquire title

thereto. Stringfellow v. Cain, 98 U. S. 610,

25 L. Ed. 421; Hussey v. Smith, 99 U. S. 20,
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25 L. Ed. 314. The improA^ments of a settler

upon a town lot, by which he gains possession,

are in themselves equivalent to an announcement
of his intention to claim and hold the property
under the law, and a notice of such intention,

filed in the recorder's office, adds nothing to his

rights.
'

'

1 Alaska Reports, p. 110.

The case of Bonner v. Meihle, Morrison Mining

Reports, Vol. XIX, p. 83, arose out of a dispute be-

tween a number of protestants against the issuance

of a patent to the defendant Meikle for ground al-

leged to be mineral land. We shall refer to this case

again, but merely wish at this point to cite from the

opinion as follows:

'^ Although complainants have not connected
themxselves with any government title, nor sought
in any manner to secure such title, yet they have
such a possessory right to the land upon which
their buildings have been erected as will prevent
others, not having any title from the govern-
ment, from entering thereon, and taking their

property from them, without first establishing

a superior right thereto.

''There are many cases where the owners of

mining ground valued at millions of dollars

have preferred to hold the same under 'a mere
possessory right' rather than to take any steps

to secure a j)atent from the govermnent. Forbes
V. Gracey, 94 U. S. 762, 767. Would it not be

absurd to claim that in such cases the owners of

the possessory title, under valid mining loca-

tions, were not entitled to any protection, and
could not even protest against the application of

some subsecpient locator for a patent covering a

portion or all of their ground because they had
never taken any steps to secure title to their



property from the United States'? The argu-

ment of counsel would have merit if the com-
plainants were seeking to set aside a patent that

had been issued by the United States to the

owners of the Naid Queen location. Being sim-

ply occupants of and in possession of town lots

on the public lands without title, they have no
vested rights to this land as against the United
States nor anv purchaser from them. Sparks v.

Pierce, 115 U. S. 408, 6 Sup. Ct. 102. But that

is not this case. The defendants have no title

from the United States. They are not in any
better position in this respect than the com-
plainants. It is true that they are seeking to

procure the government title; but, in order to

obtain a patent, they must first prove that they

have a better right to the land than the com-
plainants. The case must be considered upon
its merits. * * *"

Bonner v. Meikle, Morrison Mining Reports,

Vol. XIX, pp. 86-87.

Second.

if we consider the complaint as setting forth a cause

of action based upon an adversary proceeding

(whether strictly an adverse or protest or both

srch adverse and protest) the complaint (amended

and supplemental) states a cause of action.

Section 2326 of the Revised Statutes reads in part

as follows:

"Where an adverse claim is filed during the

period of publication, it shall be upon oath of

the person or persons making the same, and
shall show the nature, boundaries, and extent of

such adverse claim, and all proceedings, except



10

the publication of notice and making and filing

of the affidavit thereof, shall be stayed until the

controversy shall have been settled or decided
by a court of competent jurisdiction, or the ad-

verse claim waived. It shall be the duty of the

adverse claimant, within thirty days after filing

his claim, to commence proceedings in a court of

competent jurisdiction, to determine the ques-

tion of the right of possession, and prosecute the

same with reasonable diligence to final judg-
ment;' and a failure so to do shall be a waiver
of his adverse claim. * * *

"

''Subject Matter of Jurisdiction. Under
sections two thousand three hundred and twen-
ty-five and two thousand three hundred and
twenty-six, courts have jurisdiction only of the

right of possession to the mineral land in con-

troversy, as between the parties litigant, and it

remains, in every case, for the land department
to determine all other questions touching the

right to patents. In an adverse suit, the court

has nothing to do with the proceedings in the

land office, and no power to determine as to their

regularity or irregularity, sufficiency or insuf-

ficiency."

Martinis Mining Law c& Land Office Proce-

dure, Section 269, page 195.

Two interesting questions arise when we look at

the complaint from the point of view at which we

are now considering it.

1. Was the action taken by plaintiffs in the U. S.

Land Office an adverse or a protest 1

2. Can the holder of a non-mineral lot adverse a

mineral claimant for a patent?
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1.

Counsel for defendant argues that if the proceed-

ing brought by plaintiffs in the U. S. Land Office

was merely a protest then no action in the federal

Court can be predicated thereon, while if the pro-

ceeding was an adverse, all action taken by the U. S.

Land Office was void under Section 2326, supra, be-

cause the proceedings in said office should have been

stayed after the filing of the complaint.

It is obvious that plaintiffs could not afford to

take the chance of letting the application for patent

proceed without opposition. It is also obvious that

having filed opposition, plaintiffs could not take the

chance of failing to bring suit on the adverse within

the tim.e specified by Section 2326. The fact is that

plaintiffs opposed the application for patent, brought

suit within the proper time, participated as did de-

fendant in the hearing before the U. S. Land Office,

and after a final adjudication by the Secretary of the

Interior, pleaded said adjudication in a supplemental

complaint.

Bonner v. Meikle et al., 82 Fed. 697.

This action was brought upon a protest under Sec-

tion 2326, supra, by several owners of town-site lots

of the town of DeLamar, Nevada, against one claim-

ing a mineral location of the ground.

"The contention of complainants is that no

such discovery (of minerals) has ever been

made, but in any event, that no such discovery

was made until long after the rights of com-

plainants had been acquired."
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It was also contended that

"complainants have no standing in Court; that

they have not established anj^ right to the prem-
ises in controversy; and are not, therefore, en-

titled to protest against the application of de-

fendants for a patent to the Naid Queen mining
location, because there had been no action taken
by the citizens of the town of DeLamar to ob-

tain title from the United States to the town
site. To quote from the argument of counsel:

The testimony 'does not show that the public

authorities have ever made application for it.

It does not show that any steps have been taken
to comply with the laws of the United States on
the part of the complainants, or to acquire by
purchase or otherwise from the United States

the title which is alleged to be outstanding in the

government; nor is there anything in the case

that shows that this complainant, or those whom
he represents, have now or expect to obtain this

title, or that they have taken any steps to con-

nect themselves with the governm^ent of the

United States. ' It is true that such steps might
have been taken by the town authorities, if it

has any town organization, or by complainants,

to secure title from the government to the land
occupied by them; but the fact that no such
steps have been taken does not deprive the prop-
erty owners of the town, or any or either of

them, from protesting against the application of

the defendants for a patent to the Naid Queen
location which includes the property which they
claim to own. The citizens of a town have as

much right to build houses upon a public domain
in which to live as others have to locate mining
claims upon which to work. One purpose is as

necessary as the other. Both are entitled to

the equal protection of the law."

Mining Reports hy Morrison, Vol. XIX, page

86.



13

In deciding tlie ease the Court says

"taking into consideration all the facts and cir-

cumstances testified to by the respective wit-

nesses, and carefully weighing the same, it seems
clear to my m.ind that, whatever the probabili-

ties or improbabilities of the continuance of

mineral bearing quartzite and rock in place

through the Naid Queen lengthwise at the pres-

ent time may be, there was not at the time the

complainants took up, purchased, or secured the

town lots upon which their respective buildings

are erected, any such discovery of mineral-bear-

ing earth, rock or ore within the limits of the

Naid Queen location as would give to the own-
ers of such location a prior right to the ground
and premises occupied by the complainants
herein. It must be borne in mind that this is

not a contest between two mining companies,
both claiming the ground as mineral land, and
each claiming to be the first locator, or the first

to discover rock in place bearing mineral."

Mining Beports hy Morrison^ Vol. XIX, p. 92.

We have quoted from the above case because it is

a case brought upon a protest filed against an appli-

cation for a mineral patent.

The question is not at all free from, doubt, as can

be seen by an examination of the case of Wright v.

Town of Hartville, 13 Wyo. 497, Lindley on Mines

(Section 717) and Martin's Mining Law and Land

Office Procedure (Section 369).

We quote from Section 369 of Martin's work,

supra, hovs^ever as follows:

"But in a more recent case decided by the

land department, Secretary Hitchcock has held
that inasmuch as the provisions of the federal
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statutes relative to adverse claims contemplate
proceediugs to determine only the right of pos-

session as between claimants of the same un-
patented mineral lands and not to decide con-

troversies respecting the character of public

lands, that is whether they are mineral or non-
mineral lands, and inasmuch as the town-site

entr}^, and the patent thereto, could only em-
brace lands not kno^^ n to be mineral at the time
of entry the town-site claimant would have no
standing before the land department as an ad-

verse claimant against the mineral claimant.

As was held in the case just cited, it would fol-

low that any suit begun by the town-site claim-

ant against the mineral claimant, based on an
adverse claim, is not such a suit as is authorized

by the federal statute relative to adverse suits,

and that no stay of the mineral claimant's j)ro-

ceedings for patent to await the result of that

suit is authorized."

Presumably the U. S. Land Office insisted on pro-

ceeding with the hearing of the application for

patent in the case at bar because plaintiffs were

really only protestants and not adverse claimants.

But after a full hearing had in the land office

and a final decision, we contend that the question of

whether plaintiffs were merely protestants or ad-

verse claimants becomes largely academic, and plain-

tiffs w^ere vrell within their rights in pleading and

using as evidence the judgm.ent of the U. S. Land

Office on the question of the non-mineral character

of the land in controversy. We are not advised as

to what was the evidence before the Court on the

question of the character of the land. We have the

right to assume as against defendant and in favor
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of the judgment that other evidence besides the find-

ings of the land office -was introduced to justify the

finding (Findings of Fact IX, Trans., p. 6). But

should we be mistaken in this view of the case, we

think we have shown that the case in the land office

proceeded properly and that after judgment ren-

dered there the same was properly brought before

the lower Court as evidence in the ejectm^ent suit.

2.

Whatever doubt may have surrounded the ques-

tion at one time, we believe that in Alaska the pos-

sessory owner of a non-mineral lot can adverse an

applicant for patent of an alleged mineral claim.

Young et ah v. Goldsteen, 97 Fed. 303

(Alaska).

The facts of the case are clearly set forth in the

opinion as follows:

"Thirty-nine persons, including the plaintiff,

bring separate actions against the defendant, the

object and purpose in each case being the same.

The allegations common to all the pleadings are

that the defendant, on the 6th day of February,

1899, made application in the United States

Land Office at Sitka, Alaska, for a patent to the

Bonanza lode claim, being United States survey

No. 316; that the plaintiffs adversed defendant's

application for patent, and now bring their ac-

tions in this court in furtherance of said ad-

verse, as provided by section 2326 of the Revised
Statutes of the United States. Each plaintiff

claims to be the owner of one or more town lots

situated within the exterior boundaries of the

surveyed, platted and (excepting only the lands



16

embraced within mineral survey No. 316) pat-

ented town site of Juneau, in the district of
Alaska. Ownership in these lots is claimed by
plaintiffs by virtue of prior appropriation, oc-

cupation, improvement and continued and un-
disputed and notorious possession of the non-
mineral public lands of the United States in the

district of Alaska, either by themselves in per-

son or by their grantors. The plaintiffs allege

that at the times mentioned in the various bills

and complaints as the times when they took pos-

session of these lots the same were wholly unoc-
cupied, unimproved and unclaimed, and were a

part of the non-mineral public domain of the

United States; that there is no known lode or

ledge of rock in place within the exterior boun-
daries of the Bonanza claim carrying gold or
other precious metals. '

'

The case of Bonner v. MeiMe, supra, is cited in

the opinion with approval and the point under dis-

cussion seems to be directly adjudicated as follows:

"And it will be conceded that the right to ad-

verse carries with it the right to maintain an
action in any court of competent jurisdiction

in support of the same. The last cited authors
assign the following reasons for the deductions
above stated:

"The policy of the law is to require all rights

and equities to the premises sought to be pur-

chased, and which are adverse to the title upon
which the applicant relies, to be adjusted prior

to the issuance of the patent. The right to file

an adverse claim belongs to every one having a

claim to an interest in the land of whatever
kind, and is not aifected bv the character of the

land."

Young v. GoJdsteen, 97 Fed. 306.
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*'And there is one additional fact in tlie cases

at bar not appearing in the case above referred

to, which wonld, in onr opinion, give the plain-

tiffs the right to adverse the application of the

defendant, even though we should fail to ap-

prove the decision in Bonner v. Meikle. We
refer to the peculiar laws governing Alaska.
* * *

''The mineral claimant had no greater or dif-

ferent right or title to the premises occupied

b}^ him than had the non-mineral claimant. This

was the condition of land titles in Alaska when
a form of civil government was extended to the

territory in 1884. Realizing, apparently, the

possibility that those who had risked so much in

establishing their homes in this then well-nigh

unknown country might not reap the fruits of

their labor, and for the purpose of protecting

them in their property rights, the congress

passed the following law:
" 'That the Indians or other persons in said

district shall not be disturbed in the possession

of any lands actually in their use or occupancy

or now claimed by them, but the terms under

which such persons may acquire title to such

lands is reserved for future legislation by con-

gress.
'

"At the same time the congress extended the

laws of the United States relating to mining,

and expressly withlield the general land laws of

the United States. A construction of this stat-

ute by the courts, under the pleadings in these

cases,"^ is necessary, before the land department

can intelligently pass upon defendant's applica-

tion for a patent, for the reason that the plain-

tiff in nearly every case alleges peaceable pos-

session of the premises in dispute antedating

May 17, 1884, and in every case possession is

claimed prior to any claim of the defendant; for

I take it that, if the courts should hold that all
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those plaintiffs who were in possession of their

respective lots prior to the date referred to are
entitled to them as against the defendant, then
their decision would be binding upon the land
department, and all such lots would have to be
excluded from survey before the patent could
issue to the defendant. * * *

"With the absolute guarant}^ of protection to

those in possession of lands prior to May 17,

1884, and with the laws relating to mineral lands
only having been extended to Alaska, all persons
had a right to expect protection from congress
if they were first in point of time to go upon the

public domain, and occupy and improve the

same, even though they went there after May 17,

1884. The bills and conpiplaints in the cases at

bar set up prior appropriation, continued occu-

pancy, etc., and this is sunicient to put the de-

fendant upon her answer. * * *"

Young v. Goldsteen, 97 Fed. Eep. pp. 307-308.

Upon another point alread}^ discussed as to the

form of the action we cite the opinion in the above

case as follows

:

"* * * But the question of the form of

the action to be brought in such cases is settled,

once and for all, by the supreme court of the

United States in the case of Perego v. Dodge,
163 U. S. 165-168, 16 Sup. Ct. 974, when the

court say:
" 'Apparentlj^ an action at law or a suit in

equity would lie, as either might be appropriate
under the particular circumstances,—an action

to recover possession when the plaintiff is out

of possession, and a suit to quiet title when he
is in possession.' "

Young v. Goldsteen, 97 Fed. Rep. 308-309.
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II.

The Findings Support the Judgment in the

Case at Bar.

If, as before suggested, we consider the action at

bar as the well-known action in ejectment, the find-

ings clearly support the judgment. It is found di-

rectly: (1) that plaintiffs are legally associated to-

gether in an association
; (2) the location of the land

for public j)urposes and the entry into possession;

(3) the failure of defendant to have any right, title,

interest or claim to the land in controversy; (4)

the non-mineral character of the land. The judg-

ment gives to plaintiffs the possession of the land as

against defendant and is in the usual form of an

ejectment decree.

We must assume, since the evidence is not before

us, that the said evidence was sufficient to support

the findings. Defendant cannot now speculate on

what the evidence was or complain of defective evi-

dence or even a total lack thereof. He is met with a

presumption which the law erects like a barrier to

protect the judgment in this case and make an end

of litigation.

We know of no element lacking from the findings

which is necessary to support the judgment against

an attack made as herein without a bill of exceptions

or some record of the evidence. Even if the fourth

finding as to the character of the land about which

defendant raises a controversy were omitted, we are
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strongly of the opinion that the judgment could

still be sustained and if this be true all controversy

as to the judgment of the U. S. Land Office could

be ignored as redundant.

Ul3on the other hand, however, we strenuously

insist that we are not advised as to what the evidence

was upon which the Court based its findings as to the

non-mineral character of the land. The judgment

of the land office may have been the evidence and on

the other hand the Court may have examined the

question independently. The finding, however, as to

the non-mineral character cf the land, upon what-

ever evidence based, buttresses up the possessory

title of plaintiffs, and at the same time demonstrates

clearly the truth of the finding that defendant has no

"right, title or interest in or to the land". Defend-

ant could not make a valid mineral location on non-

mineral land.

"In California, on the other hand, a com-
2:)laint simply alleging the ownership by plain-

tiff of his mining location and the claim by de-

fendant without right of an adverse interest

has been held to allege enough, while several

jurisdictions have held that the complaint may
be amended after the expiration of the 30-day
period. Any complaint which under the State

laws will enable the State Court to determine
the title to the conflict area ought to be held
sufficient, even if, as in the case of Bough v.

Simmons, it contains the least possible essential

allegations, because all that Congress intended,

namely, that the right to the ground should
actually be litigated in the proper Court in a
proceeding begun in proper time and the result
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reported to the land department, can be accom-
plished as well b}^ such pleading as by the more
detailed."

Costigan on Mining Law, p. 378 to p. 379.

Syllabus. "It is essential under Rev. St.

U. S., Sec. 2329, 2330 (U. S. Comp. St. 1901,

p. 1432) to validity of a mining claim that the
ground be mineral in character, and that a dis-

covery of mineral within the confines of the
claim be made."

Zeiger v. Doivdy et al. (Arizona), March 25,

1911 (114 Pac. 565).

"We see no error in allowing in evidence the
decisions of the land department, which proved
that the controversy had been determined for
the plaintiff since the commencement of the
action. These executive officers do not enter up
judgments or keep records, like the judgment
roll of a court. We are not informed by the
parties that notices of appeal were required, or
if so, by whom, and to w^hom they were to be
given.

"The land department having decided that
the land was more valuable for agricultural than
for mining purposes, the Court was bound by
the conclusion and properly refused to consider
the evidence upon that subject offered by de-
fendants."

Potter V. Randolph, 126 Cal. 458, pp. 461-462.
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III.

The Incidental Points Reviewed in Defendant's Brief

Are Without Merit.

(a) IT IS CONTENDED THAT THE JUDGMENT OF THE LAND

OFFICE IS NOT RES ADJUDICATA.

We call attention to the fact that the lower Court

made no finding as to the judgment of the land

office. While the complaint (supplemental) pleaded

all the facts concerning the action taken by the land

office and then the judgment according to its legal

effect as the pleader saw it (Trans, p. 10) the only

finding bearing on the matter is the finding as to

the non-mineral character of the land. If the

judgment of the land office was introduced in evi-

dence, and objection made on the ground that it

was void, etc., that fact does not appear in the

record. We cannot now discuss the question as to

whether the judgment of the land office was compe-

tent evidence. As before pointed out, non-constat,

but that the lower Court's finding as to the mineral

character of the land was based on other competent

and proper evidence apart from the judgment in

question. We can ignore all the proceedings which

took place in the U. S. Land Office and still find

ample support for the judgn:ient below.

We think, however, that the proceedings of the

land office and the judgment rendered therein were

conclusive and binding upon the Court below.

Syllabus. "In the absence of fraud, the de-

cision of the officers of the land department of
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the government as to matters within their juris-

diction is final and conclusive; hence, their de-

cision that land in dispute is agricultural, and
not mineral, determines the character of the
land."

German Ins. Co. v. Hayden, 21 Colo. 127 ; Am.
St. Rep. 52, p. 206.

Syllabus. "In matters passed on by the land
office, and which are open for review by the
courts, the findings of fact made in the land de-
partment are final, and will not be reviewed in
the courts in the absence of fraud, imposition or
mistake.

(U. S. Sup. Cal., 1903) De Cambra v. Rogers
(1903), 23 S. Ct. 519, 189 U. S. 119, 47 L.
Ed. 734, affirming Rogers v. De Cambra
(1901), 64 P. 894, 132 Cal. 502, which
affirmed (1900) 60 P. 863, 132 Cal. 502;

(Minn., 1902) O'Connor v. Gertgens, 89 N.
W. 866, 85 Minn. 481, affirmed Gertgens v.

O'Connor (1903), 24 S. Ct. 94, 191 U. S.

237, 48 L. Ed. 163; (1904) Sage v. Max-
well, 99 N. W. 42, 91 Minn. 527; Same v.

Munsterman, Id.;

(Old., 1899) Cook V. McCord, 60 P. 497,
Okl. 200."

16 Amer. Digest, Title Public Lands, Sec. 106.

Decision of land office is conclusive as to the

matters of fact.

Emmons v. United States, 175 Fed. 574;

McKenna v. Atherton, 160 Fed. 547;

Ayres v. United States, 42 Ct. CI. 385.
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(b) DEFE>DA>T CLAIMS THAT PLAIXTtFFS, BY FAILURE TO

DENT THE AFFIEIlIATIYE ALLEGATIONS OF HIS AX-

SWER, ADMIT SAME, AND THAT THEREFORE DEFEND-

ANT WAS ENTITLED TO JLDGMENT ON THE PLEADINGS.

Let us grant for the sake of the argument that

the affirmative matter set forth in defendant's

answer (Trans., p. 16) is true, whether admitted by

the pleadings or not. AATiere does the admission

lead us ? It elearlj^ appears that the alleged mineral

discovery was made by defendant long after plain-

tiff's appropriation and possession.

"It would in many instances be a great im-

pediment to the progress of such towns if the

titles to the lots occupied by their inhabitants

were subject to be overthrown by a subsequent
discoveiy of mineral deposits under their sur-

face. If their title would not protect them
against the discovery of mines in them, neither

would it protect them against an invasion of

their property for the purpose of exploring the

mines. The temptation to such exploration

would be according to the suspected extent of

the minerals, and being thus subject to indis-

criminate invasion, the land would be to one
having the title poor and valueless, just in pro-

portion to the supposed richness and abundance
of its products. AVe do not think that any such
results were contemplated by the act of Con-
gress, or that any construction should be given
to the provision in question which could lead

to such results."

Martin's Mining Lair and Land Office Pro-

cedure, i>.2S0.

The authorities seem to l^e clear to the effect that a

mineral discovery made on land already in posses-
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sion in good faith of another will not avail, and we

call attention to cases already cited bearing upon

this point.

The legal effect of pleading a judgment as res

adjudicata and offering it in evidence at the trial, is

to foreclose some question of fact, already decided

between the parties. The mere pleading of a judg-

ment is of no effect unless it is proved at the trial

or admitted by the pleadings. We cannot tell in the

case at bar whether or not defendant was foreclosed

in respect of any fact in controversy by the judg-

ment of the land office. The only w^ay error can be

shown in the use of a judgment as res adjudicata is

by showing in fact that it w^as so used. We con-

tend that it is absolutely impossible to tell from the

record whether the judgment was used against de-

fendant at all, and therefore it is impossible to

predicate error in the use of the judgment res

adjudicata.

There is nothing, therefore, to show in the record

before us that the lower Court did not consider as

true all of the facts set forth in defendant 's affirma-

tive defense. The record does not show that said

Court considered the judgment of the land office

as conclusively determining as against defendant

the untruth as a legal question of the facts set forth

in the answer. The lower Court may well have con-

ceded the truth of these facts and at the same time

determined that they did not prevent judgment for

plaintiffs because the alleged mineral discovery was
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made long after plaintiff's possession and acts done

in pursuance thereof. We conclude, therefore, that

defendant cannot complain because the facts set

forth in his affirmative defense may have all been

taken as true, but not material, and it is not shown

that the judgment of the U. S. Land Office prevented

in any way the Court from taking said facts as true.

Furthennore, it is not at all certain that in an ac-

tion like the case at bar, the plaintiff was bound to

reply to defendant's affirmative defense.

a* * * rpj-^g
jDlaintiff in strictness should

reply to defendant's affirmative allegations of

ownership, and to his allegation of citizenship,

if he wants to controvert those allegations; but
in one case, at least, it has been held to be un-
necessary to reply to the defendant's allega-

tions of ownership. * * *"

Costigan on Mining Lmv, p. 379.

(c) THERE WAS NO UNNECESSARY DELAY EITHER IN BRING-

ING SUIT ON THE PROTEST OR ADVERSE, OR IN PROSE-

CUTING THE CASE TO TRIAL.

"* * * While the statute is mandatory, the

objection that the action was not brought with-

in 30 days after the tiling of the adverse claim
cannot be raised by motion for judgment or by
a motion to strike the complaint from the tiles,

but ma}^ be presented by answer or special

plea. This includes demurrer. Moreover, when
the defendant has demurred, answered, and
gone to trial, it is too late to raise the objection
that the adverse or the complaint was not filed

within the time required by the statute.
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"The time when the court proceeding will be
deemed commenced will depend upon the rule

governing in the court where it is started; and
it may be so commenced although the adverse
claim is set up b}^ supplemental complaint in an
adverse suit already begun on a different ad-
verse claim."

Costigan on Mining Law, pp. 376-377.

"The federal statute requires that the suit

shall be prosecuted with reasonable diligence to

final judgment. What is reasonable diligence
is for the court where the adverse suit is pend-
ing to decide in that suit, and is not for the
land department to pass upon. * * *"

Costigan on Mining Law, p. 380.

We call attention to the fact that after action

brought the case was delayed until the proceedings

in the land office were completed. Then a supple-

mental complaint was filed and afterwards trial was
had.

The question of delay in prosecuting an action is

one of fact to be determined by the lower Court.

It must be presumed in favor of the judgment that

the said Court passed favorably on the question of

delay and the judgment cannot be set aside without

showing error or clear abuse of discretion on this

point. We fail to understand how the question of

delay can be raised for the first time on appeal and
without any record showing the facts or the reason

for the delav.
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(d) IT IS CONTENDED THAT THE LOWER COURT FAILED TO

PASS UPON DEFENDANT'S DEMURRER TO PL.UNTIFFS'

COMPLAINT AND ALSO UPON DEFENDANT'S MOTION TO

MAKE PLAINTIFFS' COMPLAINT MORE CERTAIN.

So far as the demurrer is concerned, since the

sj)ecifications of error state that the Court below did

overrule the demurrer, no objection can now be

made because of the absence of a full record on the

subject. Furthermore, defendant has not been fore-

closed from arguing the sufficienc}^ of the complaint

and, hence, he cannot be injured by the Court's ac-

tion or failure to act on the demurrer.

Regarding the motion to make more definite, we

call attention to the fact that the motion was filed

August 9, 1905. The supplemental complaint was

filed, December 11, 1907. It is clear that the sup-

plemental complaint when filed took the place of the

amended complaint so far as the action is concerned.

In fact as the supplemental com.plaint itself states,

it, together with the amended complaint constitutes

plaintiffs' cause of action. After the filing of an

amended or supplemiental complaint, the original

complaint becomes as it were functus officii. No
motion is shown by the record to have been made to

make the supplemental complaint more definite and

no error can be predicated on the failure of the

Court to pass upon a motion directed against a

pleading for which another pleading of later date

has been substituted. Conceding without arguing

the question that the motion to make more definite

was well taken, it was not directed against the par-
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ticular pleading which formed the basis of plaintiffs'

recovery.

IV.

The Origin of Plaintiffs' Title Rests in Evidence Not

Before the Appellate Court.

We must remember that the lower Court found as

a fact that plaintiffs were entitled to possession of

the ground in controversy. We are not advised,

owing to the failure of plaintiff in error to bring

before this Court the record of the evidence as to

whether the source of plaintiffs' title was a squatter

possession in accordance with local customs and

laws of the place, or a location indirectly validated

by the judgment of the U. S. Land Office, or by

some other evidence not disclosed by the pleadings

or record. If a litigant rests on his allegation of

ownership and the Court finds that he is the owner

;

in the absence of a full record of the evidence, it

is useless to speculate as to the evidence by which

ownership was established.

It may well be that evidence was introduced es-

tablishing the fact that there were local laws and

rules for the District of Juneau not in conflict with

the laws of the United States, governing the posses-

sory acquisition of unoccupied land. The rights of

squatters may well be the subject matter of miners'

rules and regulations, elust as important matters

as these are made subject to miners' rules when
proved as evidence in a case.
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u* * * c^Q
;^Qj^g g^g -j-j^g customs are shown

actually to exist, to be acquiesced in, and to be

reasonable, and are further found not to be in

conflict with state or national laws and constitu-

tions, they must be complied with. Once proved
to exist, regulations are presumed to continue

to exist, if the contrary is not shown. They
need not exist at all, of course, for a good min-
ing title to be made out, unless the title in fact

depends upon them.

"There is nothing peculiar about the proof
of mining rules and customs, and they are to

be shown in evidence in the same way as other

written rules and unwritten customs. 'The
mode of proof, of course, is governed by the

ordinary rules of evidence, and it would seem,
from the weight of authority and reason, that

mining district rules or regulations upon a
particular point must be offered in evidence as

a whole, must be proven by the best evidence,

and must be proven by the books themselves
properly produced, if there are books, or by the

production of such other paper evidence as

there may be of their existence. If there are

no books, and the rules are not in writing, they
may, of course, be proved by any competent evi-

dence, the same as any other fact. The land
department accepts proof of mining district

niles by a certified copy of the rules or by-laws,
attested by the seal of the district, and seal of

the recorder or other legal custodian. If no
proof is made of a custom or by-law upon a
given point, the court will assume, for the pur-
pose of the trial, that none exists'. Where
there is a question as to whether mining dis-

trict rules actually are in force, both the writ-

ten rules and parol proof of the mining customs
of the district will be received in evidence. * * *"

Costigan on Mining Law, pp. 26-27.
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We think that it should be presumed in the ab-

sence of a showing to the contrary, that evidence of

local rules and laws was produced, sufficient to con-

vince the Court without reference to any statute,

that plaintiffs were entitled to possession of the

land which defendant was claiming under an alleged

location. Since it is not shown that any statute of

the United Stales was interfered with, certainly a

local rule or regulation of Juneau and vicinity

which sought to appropriate non-mineral public land

to a beneficial public purpose such as the associa-

tion plaintiffs proposed, ought to be sustained as

the basis of a possessory right. And when the Court

finds that plaintiffs are entitled to possession of the

land in question as against defendant, the finding

should be sustained unless it were clearly demon-

strated from the evidence that the finding proceeded

upon errors of law or fact. Without such a show-

ing from the evidence, we do not see how the finding

can be successfully assailed and we are confident

that the findings sustain the judgment.
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Conclusion.

The attack made upon the judgment at bar is

technical and defendant should not complain if he

is met with the technical plea that the failure to

bring the evidence before the appellate Court must

result in an affirmance of the judgment unless error

is affirmatively shown by the plaintiff in error.

Every presumption should be indulged in favor of

the judgment. Applying these rules to the case at

bar, we submit that the judgment should be affirmed.

Respectfully submitted,

Albert H. Elliot,

John G. Heid^

Attorneys for Defendants in Error.
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Names and Addresses of Attorneys.

Eor Plaintiff in Error:

BURT CHELLIS, Esq., Los Angeles, Cali-

fornia.

Messrs. HARRIS & SWANWICK, 706 Los

Angeles Trust Building, Los Angeles, Cali-

fornia.

For Defendant in Error:

E. W. CAMP, Esq., Kerckhoff Building, Los

Angeles, California.

. U. T. CLOTFELTER, Esq., Kerckhoff Building,

Los Angeles, California.

M. W. REID, Esq., Kerckhoff Building, Los

Angeles, California.

A. H. VAN COTT, Esq., Kerckhoff Building,

Los Angeles, California.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

CHRISTINA A. SANDIDGE,
Plaintiff in Error,

vs.

ATCHISON, TOPEKA AND SANTA FE RAIL-
WAY COMPANY,

Defendant in Error.

Stipulation as to Printing of Record.

It is hereby stipulated by and between the respec-

tive parties hereto that the following portions of the

record herein may be omitted from the printed copy

of such record to be prepared by the Clerk of the

above-entitled Court, viz:
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FIRST: Summons.

SECOND: Certificate of Judgment.

THIRD: Order Allowing Petition for Writ of

Error and Fixing Amount of Bond.

FOURTH: Bond.

FIFTH: Certificate of Clerk to Record.

Feb. 27tli, 1911.

BURT CHELLIS and

HARRIS & SWANWICK,
Attorneys for Plaintiff in Error.

E. W. CAMP,
A. H. VAN COTT,

Attorneys for Defendant in Error.

[Endorsed] : Original. No. 1952. In the United

States Circuit Court of Appeals for the Ninth Cir-

cuit. Christina A. Sandidge, Plaintiff in Error, vs.

Atchison, Topeka and Santa Fe Railway Company,

Defendant in Error. Stipulation as to Printing of

Record. Filed Feb. 28, 1911. F. D. Monckton,

Clerk.

[Writ of Error (Original).]

UNITED STATES OF AMERICA,—ss.

The President of the United States of America, to

the Judges of the Circuit Court of the United

States, of the Ninth Judicial Circuit in and for

the Southern District of California, Greeting:

Because in the record and proceedings, and also in

the rendition of the judgment of a plea which is in

the said Circuit Court before you,between Chrinstina

A. Sandidge, plaintiff in error and the Atchison,

Topeka and Santa Fe Railway Company, defendant
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in error, a manifest error hath happened to the great

damage of the said plaintiff in error, Christina A.

Sandidge, as by her complaint appears, and it being

fit that the error, if any there hath been, should be

duly corrected and full and speedy justice done to

the parties aforesaid in this behalf, you are hereby

commanded, if judgment be therein given, that then,

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all thmgs

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the City

of San Francisco, in the State of California, on the

20th day of January, next, in the Circuit Court of

Appeals, to be then and there held, that the record

and proceedings aforesaid be inspected, the said

United States Court of Appeals may cause further

to be done therein to correct that error, what of right

and according to the law and custom of the United

States should be done.

Witness, the Honorable EDWAED D. WHITE,

Chief Justice of the United States, this 23d day of

December, in the year of our Lord one thousand nine

hundred and ten and of the Independence of the

United States the one hundred and thirty-fifth.

[Seal] WM. M. VAN DYKE,

Clerk of the Circuit Court of the United States of

America of the Ninth Judicial Circuit, in and for

the Southern District of California.

The above writ of error is hereby allowed.

OLIN WELLBORN,
Judge.
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I hereby certify that a copy of the within writ

of Error was on the 28d day of December, 1910,

lodged in the Clerk's Office of the said United States

Circuit Court for the Southern District of California,

Southern Division, for the said Defendant in Error.

[Seal] WM. M. VAN DYKE,
Clerk U. S. Circuit Court, Southern District of Cali-

fornia.

By Chas. N. Williams,

Deputy.

[Endorsed]: No. 1539. United States Circuit

Court of Appeals for the Ninth Circuit. Christina

A. Sandidge, Plaintiff in Error, vs. Atchison, Topeka

and Santa Fe Railway Company, Defendant in

Error. Writ of Error. Mled Dec. 23, 1910. Wm. M.

Van Dyke, Clerk. By Chas. N. Williams, Deputy

Clerk.

[Citation (Original).]

UNITED STATES OF AMERICA,—ss.

To the Atchison, Topeka and Santa Fe Railway

Company, a Corporation, Greeting:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the City of San

Francisco, in the State of California, on the 20th day

of January, A. D. 1911, pursuant to a writ of error

on file in the Clerk's office of the Circuit Court of the

United States, of the Ninth Judicial Circuit, in and

for the Southern District of California, in that cer-

tain action Number 1539, wherein, Christina A.
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Sandidge is plaintife in error, and you are defendant

in error, to show cause if any there be why the judg-

ment given, made and rendered against the said

Christina A. Sandidge in the said writ of error men-

tioned, should not be corrected and speedy justice

should not be done to the parties in that behalf.

Witness the Honorable OLIN WELLBORN,

United States District Judge, for the Southern

District of California, and one of the Judges of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit in and for the Southern

District of California, this 29th day of December,

A. D. 1910, and of the Independence of the United

States, the one hundred and thirty-fifth.

OLLNT WELLBORN,

U. S. District Judge, for the Southern District of

California.

[Endorsed] : Original. No. 1539. United States

Circuit Court of Appeals for the Ninth Circuit.

Christina A. Sandidge, Plaintiff in Error, vs. Atchi-

son, Topeka and Santa Pe Railway Company, De-

fendant in Error. Citation. Filed Dec. 29, 1910.

Wm. M. Van Dyke, Clerk. By Chas. N. Williams,

Deputy Clerk.

Received copy of the within Citation this 29th day

of December, 1910.

E. W. CAMP,
A. H. VAN COTT,

Attorneys for Defendant in Error.
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[Answer of Judges to Writ of Error.]

The Answer of the Judges of the Circuit Court of

the United States of America, of the Ninth Judi-

cial Circuit, in and for the Southern District of

California, Southern Division.

The record and all proceedings of the complaint

whereof mention is within made, with all things

touching the same, we certify, under the seal of our

said Circuit Court to the United States Circuit Court

of Appeals for the Ninth Circuit, in a certain

schedule to this writ annexed, as within we are com-

manded.

By the Court

:

[Seal] , WM. M. VAN DYKE,
Clerk.

In the Circuit Court of the United States, Ninth

Circuit, Southern District of California.

CHRISTINA A. SANDIDGE, Administratrix of

the Estate of WILLIAM W. SANDIDGE,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Complaint.

Comes now plaintiff above named and complains

of defendant and for cause of action alleges

:

I.

That plaintiff is, and at all of the times hereinafter
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alleged has been, a citizen of the State of California,

and a resident of the County of San Bernardino, in

the Southern Division of the Sonthem District of

California.

II.

That William W. Sandidge died upon the 3d day

of May, 1909 ; that thereafter, upon the day of

November, 1909, plaintiff duly filed, in the Superior

Court of the County of San Bernardino, State of

California, her petition for the appointment of

herself as the Administratrix of the estate of said

William W. Sandidge, deceased; that thereupon,

to wit, upon the 27th day of November, 1909, said

Superior Court, by an order duly given and made in

the matter of the estate of William W. Sandidge,

deceased, duly appointed plaintiff herein, as admin-

istratrix of said estate ; that plaintiff thereupon duly

qualified as such administratrix; that letters of ad-

ministration were thereupon issued to her ; that said

letters have never been revoked; that plaintiff is

now and ever since the 27th day of November, 1909,

has been, the duly appointed, acting and qualified

administratrix of the estate of William W. San-

didge, deceased; that plaintiff is the widow of said

William W. Sandidge, deceased.

III.

That defendant is now, and at all of the times

hereinafter alleged has been, a corporation duly

organized and existing under the laws of the State

of Kansas; that at all of said times defendant has

been and still is doing business in the State of Cali-

fornia.
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That defendant at all of said times has been, and

now is, engaged in commerce as a common carrier,

by railroad, between the State of California and the

State of Missouri; that defendant ownes and oper-

ates a line of railroad between said States ; that said

railroad passes through and is operated by defend-

ant in the Territory of Arizona; that defendant is

engaged as a common carrier by railroad in the

Territory of Arizona.

IV.

That upon the 3d day of May, 1909, said William

W. Sandidge was, and for a long time prior thereto

had been, in the employ of defendant, serving and

acting in the capacity of the conductor of a freight

train operated by defendant upon its said railroad,

between the State of California and Missouri and in

the Territory of Arizona.

That upon said 3d day of May, 1909, said William

W. Sandidge and certain other employees of de-

fendant, in the regular course of their employment,

were engaged in switching cars upon the tracks of

defendant in the freight-yard of defendant at King-

man, Arizona ; that while engaged in switching said

cars, said William W. Sandidge and the other em-

ployees of defendant aforesaid, switched a certain

box-car of defendant, marked and numbered as fol-

lows:

*'A.T.&S.F. 24667."

That said box-car was heavily loaded ^dth ore and

was switched from a track in said yard at Kingman,

known as ''House Track No. 1" onto the main track

of defendant.
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That at the place where said car Number 24667

was switched onto said main track of defendant and

westerly from said place, said main track descends

sharply toward the west ; that at the time when said

car was so switched, as aforesaid, the brakes upon

the same were out of repair and insufficient to hold

said car ; that as soon as said car was switched upon

said main track, it, the said car, commenced to move

rapidly down said grade westerly from the place at

which it was switched onto the main track, as afore-

said.

That at the time said car was switched upon said

main track, one of the brakemen of defendant

Barber, by name, was upon said car and attempted

to control and stop the same ; that by reason of the

heavy load upon said car, the said grade of said

track and the defective condition of said brakes,

said brakeman was unable to control or stop said car

;

that said William W. Sandidge, in the discharge and

performance of his duties as conductor of said

train, and in order to assist the brakeman upon said

car, mounted said car and attempted to stop the

same; that owing to the condition of said car, and

track,- as hereinbefore alleged, said William W.
Sandidge and said brakeman were unable to stop

said car and said car continued to move westerly

down said grade gaining rapidly in velocity as it

moved until it neared the station at the town of Mc-

Conico, Arizona; that when said car neared said

station of McConico, owing to the facts hereinbefore

set forth, the same was running at a high rate of

speed.
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That a short distance easterly from said station of

Mc€onico there is connected with the main track of

defendant a switch and side track connecting said

main track with another line of track belonging to

defendant, called the Chloride line ; that said switch

or side track turns sharply toward the north and

extends from said main track to said Chloride line

;

that the rails upon said Chloride line are much

smaller, inferior in quality and lighter than the rails

used on said main line ; that as said car approached

said switch leading to said Chloride line, Van-

dercook, one of the employees of defendant, acting

as the train dispatcher of defendant, instructed

another employee of defendant, named W. J. Ford-

ham, to switch said car from said main track and

onto said switch leading to said Chloride line ; that

said Fordham switched and turned said car from

said main track onto said switch and thence onto

said Chloride line ; that owing to the speed at which

said car was progressing and the defewctive condi-

tion of said brakes, as aforesaid, and the manner in

which said car was loaded, as aforesaid, and owing

to the said condition of said rails when said car was

so switched, as aforesaid, it jumped from said track

and was completely wrecked and demolished; that

said William W. Sandidge was violently thrown from

said car to the ground and suffered injuries from

which his death ensued in a few hours.

V.

That said accident was not caused by any fault or

negligence on the part of said William W. Sandidge

but that said injury occurred to said William San-
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didge while he was engaged in his regular employ-

ment as an employee of defendant, as hereinbefore

set forth; that said accident occurred by reason of

the negligence of defendant and its servants as em-

ployees, as hereinbefore set forth.

VI.

That said William W. Sandidge, at the time of his

said death, was aged thirty-six years, and prior to

said time was in good health and capable of perform-

ing severe manual labor.

VII.

That hj reason of the death of said William W.
Sandidge, plaintiff has suffered damages in the sum

of Twenty Thousand ($20,000) Dollars.

Wherefore plaintiff prays judgment against de-

fendant in said sum of Twenty Thousand ($20,-

000.00) Dollars, together with costs herein.

BURT CHELLIS and

HARRIS & SWANWICK,
Attorneys for Plaintiff.

State of €alifornia,

County of San Bernardino,—ss.

Christina A. Sandidge, being first duly sworn, de-

poses and says: That she is the plaintiff named in

the foregoing Complaint ; that she has read the same

and knows the contents thereof ; that the same is true

of her own knowledge except as to the matters which

are therein stated upon information or belief, and

that as to those matters, she believes the same to be

true.

CHRISTINA A. SANDIDGE.
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Subscribed and sworn to before me this 29t]i day

of January, 1910.

[Seal] W. C. KAISEE,
Notary Public, in and for the County of San Ber-

nardino, State of California.

My commission expires May 12, 1913.

[Endorsed] : Original. No. 1539. In the Circuit

Court of the United States, 9th Circuit, Southern

District of California. Christina A. Sandidge,

Plaintiff, vs. The Atchison, Topeka and Santa Fe

Eailway Co., Defendant. Complaint. Filed Feb.

4, 1910. Wm. M. Van Dyke, Clerk. Chas. N. Will-

iams, Deputy. Burt Chellis and Harris & Swanwick,

704 to 708 L. A. Trust Bldg. 129 West Second St.,

Los Angeles, Cal., Attorneys for Plaintiff.

In the Circuit Court of the United States, Ninth

Circuit, Southern District of California.

CHRISTINA A. SANDIDGE, Administratrix of

the Estate of WILLIAM W. SANDIDGE,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Answer.

Comes now the defendant, The Atchison, Topeka

and Santa Fe Railway Company, and answering the

complaint herein, shows to the Court as follows:

I.

Defendant admits that while engaged in switching
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cars in its freight-yards at Kingman, Arizona, Will-

iam W. Sandidge, mentioned in said complaint, and

other employees of defendant switched a certain box-

car of defendant marked and numbered ''A. T. & S.

F. 24667" from a track in said yard known as

"House Track No. 1" onto the main track of defend-

ant, and admits that said car was loaded with ore,

but denies that it was loaded improperly or unsafely

beyond its capacity.

II.

Defendant denies that at the time when said or

any car was so switched, or at any time, the brakes

of the same were out of repair or insufficient to hold

the said or any car, or that they or said car or any

car were or was defective in any respect whatever,

and denies that as soon as the said or any car was

switched upon said main track, or any track, it com-

menced to move rapidly down said grade from the

place at which it was switched onto the main track

or any place; and admits that at the time said car

was switched upon said main track, a brakeman of

defendant named Barber was upon said car and that

thereafter he attempted to control and stop the same

;

but denies that he attempted to control or stop the

said or any car at the time that it was switched onto

said main track; and denies that by reason of any

overloading of said or any car, or any defective con-

dition of said or any brakes or of any part of an ap-

pliance on said or any car, said or any brakeman was

unable to control or stop the car ; and denies that said

William Sandidge, in the discharge or performance

of any duty of his as conductor of said train or other-
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wise, mounted the said or any car or atteinpted to stop

the same ; and denies that owing to any condition of

said or any car or track, as alleged in the complaint or

otherwise, said Sandidge or said, brakeman, or any-

one, was or were unable to stop said or any car ; and

denies that when said or any car reached the station

of MeConico, or any station, it was running at a high

or any rate of speed, by reason of any overloading

or any defect in its brakes or of any of its appli-

ances, or of any part of the car, or of any condition

of said or any track of defendant.

III.

Defendant denies that the rails of said or any

switch or side track of defendant at said MeConico

or any place at which said or any car was at the time

or on the day of the accident or at any time, are or

were much smaller than or at all inferior to or much

lighter than said or any main line of defendant ; and

denies that said or any switch or side track on which

said or any car was at any time in the day on which

said accident occurred, was, in any particular, de-

fective or insufficient ; and denies that any defective

or insufficient condition of any such switch or side

track or the rails thereof or either of them caused or

contributed to causing said car to jump the said or

any rails, or become completely or at all wrecked or

injured or caused the said Sandidge to be thrown

therefrom or injured ; and denies that owing to any

defective condition of the brakes, or any appliance

or any part of said or any car or of the manner in

which said or any car was loaded, said Sandidge
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was thrown from said car or in any manner injured,

or killed.

IV.

Defendant denies that said accident was not

caused by any fault or negligence of said William

W. Sandidge ; and alleges that the said accident and

any and all injuries which he may have received

therein or therefrom, resulting in his death or other-

wise, were caused by the negligence of said William

W. Sandidge, and that said negligence was the sole

and proximate cause thereof; and denies that said

accident occurred or was caused by reason of any

negligence of the defendant or of either or any of

its serv^ants or employees other than said William

W. Sandidge.

VII.

Defendant has no information or belief upon the

subject sufficient to enable it to answer the allega-

tion of the complaint that by reason of the death of

said William W. Sandidge the plaintiff has been

damaged in the smn of Twenty Thousand Dollars,

or any sum, and basing its denial thereon, defendant

denies the said allegation and each and every part

thereof.

Wherefore defendant prays judgment that the

plaintiff take nothing by her action, and that defend-

ant have its costs thereof.

E. W. CAMP,
U. T. CLOTFELTER,
M. W. REED,
A. H. VAN COTT,
Attorneys for Defendant.
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State of California,

County of Los Angelas,—ss.

I. L. Hibbard, being by me first duly sworn, says

that lie is an officer, namely, the General Superin-

tendent of the defendant named in the foregoing An-

swer; that he has read said Answer and knows the

contents thereof, and that the same is true of his

own knowledge, except as to the matters therein

stated on his information or belief, and that as to

those matters he believes it to be true.

I. L. HIBBAED.

Subscribed and sworn to before me this 21st day

of March, A. D. 1910.

[Seal] J. L. B. HAMILTON,
Notary Public in and for Los Angeles County, Cali-

fornia.

[Endorsed] : No. 1539. Circuit Court of the United

States, 9th Circuit, So. Dist. of Cal. Christina A.

Sandidge, Admx., Plaintiff, vs. The Atchison, Topeka

& Santa Fe Ry. Co., Defendant. Answer. Filed

Mar. 22, 1910. Wm. M. Van Dyke, Clerk. Chas. N.

Williams, Deputy.

Received Copy of the within Answer this 22 day

of March, 1910.

BURT CHELLIS,
HARRIS & SWANWICK,

Attorneys for Plff.
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In the Circuit Court of the United States, Ninth

Circuit, Southern District of California.

CHRISTINA A. SANDIDGE, Administratrix of

the Estate of WILLIAM W. SANDIDGE,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Amendment to Complaint.

Leave of Court being first duly had and obtained,

comes now plaintiff above named and files an amend-

ment to her complaint herein as follows

:

1.

Paragraph IV, page 4, line 16, between the words

''defendant" and ''instructed," insert the words

"carelessly and negligently."

Paragraph IV, page 4, line 19, between the words

"Fordham" and "switched," insert the words
'

' carelessly and negligently.
'

'

2.

Page 4, line 29, insert the following

:

"IVl/2.

That between said Stations of Kingman and Mc-

Conico, the grade of the said main track of defend-

ant descends toward the west; that westerly from

said station of McConico the grade of said main

track, for a distance of one-half mile, descends

toward the west ; that at a point about one-half mile

westerly from said station of McConico, the grade of
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said track is about on a level and so continues for a

distance of one-half miles westerly ; that if said car

had not been switched from said main track onto

said switch leading to said Chloride line as hereinbe-

fore alleged, said Sandidge and said Barber could

have stopped said car upon the said level portion of

said track.

BURT CHELLIS and

HARRIS & SWANWICK,
Attorneys for Plaintiff.

State of California,

County of Los Angeles,—ss.

Christina A. Sandidge, being first duly sworn, de-

poses and says: That she is the plaintiff named in

the foregoing action ; that she has read the foregoing

amendment to complaint and knows the contents

thereof; that the same is -true of her own knowledge

except as to the matters which are therein stated

upon information or belief, and that as to those mat-

ters, she believes the same to be true.

CHRISTINA A. SANDIDGE.

Subscribed and sworn to before me this 30th day

of November, 1910.

[Seal] W. E. STOWELL,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires .

[Endorsed] : Original. No. 1539. In the Circuit

Court of the United States, Southern District of

California. Christina A. Sandidge, Administratrix

of the Estate of William W. Sandidge, Plaintiff, vs.
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The Atchison, Topeka & Santa Fe Railway Co.,

a Corp., Defendant. Amendment to Complaint.

Filed Nov. 30, 1910. Wm. M. Van Dyke, Clerk.

Chas. N. Williams, Deputy. Burt Chellis and Harris

& Swanwick, Attorneys and Counselors at Law, 704

to 708 American Bank Bldg., 129 West Second St.,

Los Angeles, Cal., Attorneys for Plaintiff.

[Judgment.]

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Judicial

Circuity Southern District of California, South-

ern Division.

No. 1539.

CHRISTINA A. SANDIDGE, Administratrix of

the Estate of WILLIAM W. SANDIDGE,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

This cause having come on regularly on the 30th

day of November, 1910, being a day in the July Term,

A. D. 1910, of said Circuit Court of the United States

for the Southern District of California, Southern

Division, before the Court and a jury of twelve (12)

men, duly impanelled; J. W. Swanwick, Esq., and

Burt Chellis, Esq., appearing as counsel for plaintiff,

and A. H. Van Cott, Esq., and M. W. Reed, Esq.,

appearing as counsel for defendant; and said trial
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having been proceeded with on said 30th day of

November, and on the following 1st day of Decem-

ber, 1910, and witnesses having been sworn and

examined and documentary evidence having been

introduced on the part of the plaintiff ; and defend-

ant, by its counsel, having moved for a nonsuit ; and

said motion having been argued by counsel and sub-

mitted to the Court for its consideration and decis-

ion; and the Court having thereafter, on said 1st

day of December, 1910, allowed said motion for a

nonsuit and ordered that judgment accordingly be

entered herein in favor of the defendant

;

Now, therefore, by virtue of the law, and by reason

of the premises aforesaid, it is considered by the

Court, that the plaintiff herein take nothing by this

her action against the defendant the Atchison,

Topeka & Santa Fe Railway Company, a corpora-

tion, that the said defendant the Atchison, Topeka

& Santa Fe Railway Company, a corporation, go

hereof without day, and that said defendant the

Atchison, Topeka & Santa Fe Railway Company, a

corporation, have and recover of and from said

plaintiff, Christina A. Sandidge, administratrix of

the estate of William W. Sandidge, its, said defend-

ant's, costs and disbursements in this behalf, taxed

at$ .

Judgment entered December 1st, 1910.

WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.
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[Endorsed] : No. 1539. U. 'S. Circuit Court, Ninth

Circuit, Southern District of California, Southern

Division. Christina A. Sandidge, etc. vs. The Atchi-

son, Topeka and Santa Fe Railway Company.

Copy. Judgment. Filed Dec. 1, 1910. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy.

In the Circuit Court of the United States, Southern

District of California, Southern Division.

CHRISTINA A. SANDIDGE,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Bill of Exceptions.

Be it remembered that on the 30th day of Novem-

ber, A. D. 1910, the above-entitled cause came on for

trial in the above court, and a jury was duly im-

paneled. Honorable Olin WeZ&orn, Judge, presiding,

the plaintiff appearing by Messrs. Burt Chellis and

J. W. Swanwick, counsel, and the defendant appear-

ing by Messrs. E. W. Camp and A. H. Van Cott, its

counsel, and the following proceedings were had

:

An opening statement was made to the jury by Mr.

Chellis.
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[Testimony of Irving J. Whitney, for Plaintiff.]

IBVING J. WHITNEY, called by plaintiff, being

first duly sworn, testified

:

Direct Examination.

My name is Irving J. Wbitney. In May, 1909, I

was employed as telegraph operator at Kingman by

tlie Santa Fe system and was on duty at the time Mr.

Sandidge was injured. About noon that day, Mr.

Sandidge came in my office and notified me that he

would be ready to depart as his train was about made

up and I started in to prepare his orders. He was

conductor of the local train going east on the Santa

Fe road.

About 12 :04 or 12 :05 I heard a car coming down

the main line, and thinking they were doing some

switching, I didn't look up until it was opposite the

telegraph office. Then I saw Mr. Barber, the brake-

man, on top of the car twisting the brake with the

brakestick. Mr. Sandidge about that time looked up

and ran out and called Mr. Barber. ''What is the

matter? Can't you hold it?" I didn't hear Mr.

Barber make any reply. I watched the car to see

if there was any effect, and it didn't appear to be

decreasing in speed. Mr. Sandidge after speaking

to the brakeman climbed up on the car alongside of

Mr. Barber and they united their efforts in trying to

set the brake. After the car had got about 60 to 75

feet by the office, I broke in on the dispatcher's wire

and notified the dispatcher at Needles that the local

had let a car get away from them and it was running

downhill.
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(Testimony of Irving J. Whitney.)

The dispatcher immediately started in to call; I

think he called Yucca first a few times. That is

about twenty-eight miles from Kingman. And then

he called McOonico. Yucca didn't answer, so he

then turned to McConico and called McConico. Mc-

Conico answered in a very short time. He notified

the operator there that the car was running away

down the hill, and to set the switches for the Chloride

branch. I broke in on top of that and I said,
'

' Two

men on top of car leaving here"; but the operator

evidently didn't hear me; he left the office at that

time and was running to set the switches. And
about the time the car got down to the west end of

the yard, the engine passed the office, backing down

after them; and I watched the car until it got down

out of sight, and the last I saw of the car going down-

hill was the two men still on top of the car. Just

prior to that Mr. Sandidge appeared to me to be

climbing down the ladder and appeared to be look-

ing under the car, and then he went back on top of

the car again, and when they went out of sight they

were still working at the brake trying to stop it. I

waited at the wire for developments, for the oper-

ator to state what he had done down at the other

end ; and about 12 :17 he broke in on the wire and

said, ''Car in ditch. Both men killed." I think he

said "Why didn't you tell me there were men on top

of the car?" He said, "The car in ditch, and both

men killed." A few minutes after that, about 12 :20,

the dispatcher called me and notified me to call the

crew of the Chloride train and get a doctor down
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(Testimony of Irving J. Whitney.)

there as quick as possible, on a hand-car or anything

I could get. So I called the conductor and brake-

man of the train, and there happened to be a light

engine going to the west that had come into the yard

a few minutes before, and I ordered the engine to go

with the conductor and brakeman, and take a doctor.

I also saw a doctor come across the street and I sent

a man to get him. The conductor and brakeman got

Sandidge 's caboose off his train, coupled the engine

onto it, and departed with the doctor about 12 :33 for

McConico.

I was in the service of the company about three

years and seven months and knew Mr. Sandidge

since 1903. He was a conductor at the time I first

knew him in 1903, and I think he was a conductor

all the time since then, employed by that road.

Cross-examination.

The only time I recollect seeing Mr. Sandidge that

morning prior to the time when he came in to get

his orders was when he came into town with his

train and came into the office with his waj^-bills. I

did not see him come down from the car and sand

the rail.

[Testimony of A. B. Higginson, for Plaintiff.]

A. B. HIGaiNSON, called as a witness for the

plaintiff, being duly sworn, testified:

I was the engineer on the train where Mr.

Sandidge was hurt. At Kingman there are three

parallel tracks. One is a passenger track, one is the

main line, and one on the left another siding near

the house-track. My train was on the passenger
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(Testimony of A. B. Higginson.)

track. We went into the house-track and got hold

of four or five cars—I could not swear which—and

we came out on the main line and cut the fifth car

off, or the end car—it was the fourth or fifth; I

couldn't say. We cut these off on the main line and

started back into the house-track with the rest of

the cars. And the rear brakeman cut the car off

—

brakeman Barber. We started back into the house-

track. Got pretty near the house-track switch, and

I noticed he hadn't stopped the car yet; and I said,

joshing to the fireman, "I wonder where Barber is

going with that car." We got onto the house-track

switch and cut off one more car, an empty oil-car,

and the head brakeman threw the switch; and by

that time I seen that the car had got down to the

depot, he hadn't succeeded in stopping it. And just

at that time Mr. Sandidge was standing near the

depot. The first I seen of him he ran across the

depot platform and joined Barber on the car. And
when I saw that the two of them could not stop it

—

at first I thought they had it stopped. The car was

about four blocks, andjwhen a car is away from you

four blocks, if it is going slow, it sometimes looks

like it is stopped, you know. And I thought they

had it stopped for a minute, but when I saw it going

on I knew they hadn't stopped it, and I started after

it, with the engine, and what remained of the cut-off

cars with it. I think there were four left. And the

last I seen of the car was at the entrance of the

canyon, and Conductor Sandidge and Barber were

both on top of the car. And I followed the car down.
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(Testimony of A. B. Higginson.)

I was making probably twenty miles an hour there,

and I had to slow down some, because right at the

mouth of the canyon, at the whistle-post, is a sharp

curve, and if they had stopped the car there, running

at twenty-five to thirty miles an hour I would have

smashed into it. So I had to slow down in case they

had stopped the car. When I got around the curve

where I could see for a distance of about a mile, the

car was nowhere in sight at all. So I followed the

car on down to McConico, and when I got to Mc-

Conico, I seen the car derailed on the Chloride line,

and they were putting Mr. Sandidge and Brakeman

Barber on a little push-cart and bringing them over

to the station platform. When I got to where the

car was off the rails, it was pretty badly broken up.

With reference to the Chloride line, it was located

probably twenty-five to thirty yards from the

switch. This switch branches off the passing track

and the car went over the curve before it was de-

railed.

I am not working for the Santa Fe now. Prior to

the accident, I had worked for it a few months over

twelve years. I had been in that district regular

about two years and I have been on it off and on for

six years. The last two years, I have worked regu-

larly on the First District Arizona Division. The
grade between Kingman and McConico according to

the time-table is 95 feet to the mile ascending. The
car was running downhill. The Chloride branch

leads up to the mines at Chloride and the rails of



The Atchison, Topeka etc. By. Co. 27

(Testimony of A. B. Higginson.)

that line are somewhat lighter than those in the main
line.

Cross-examination.

I certainly did all I could to catch the car. When
I first saw the car moving, I thought they got it

stopped right opposite the depot. It was probably

going about four miles an hour. I last saw Mr.

Sandidge before he gave the orders to switch the car

just before we started switching. I seen him from a

distance, but the last time he was up near the engine

was before we started to switch. When he gave his

orders to the switching crew, I think he was down

near the depot. The rest of the crew was with him

there. Mr. Barbar was with him but I don't know

that there was anybody else. As far as I can remem-

ber and all I could see from where I was on the head-

end of the train, Mr. Barber was the only one of the

crew that took the orders from the conductor with

reference to switching. I have been a freight en-

gineer a little over six years and am familiar with

the practice and custom of switching and I was at

that time familiar with them.

EXCEPTION NO. 1.

Q. Now, what was the practice with reference to

placing a loaded car on a grade alone, a single car?

Mr. CHELLIS.—I object to that question. He
can say what the rules of the company are, but not

the practice of the men.

The COURT.—Objection overruled.

To which ruling counsel for plaintiff then and

there excepted.
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(Testimony of A. B. Higginson.)

Witness continuing: I am not a train man, all I

can answer tliat question is from what I have seen

and heard. So far as talking with trainmen, you

must be absolutely certain that your brake is in

working order before taking the car out and I have

always been under the impression that it was against

the rules to put a car on the main line on a grade and

cut it off. Of my own personal knowledge, I have

known of cases where men have been discharged for

doing it.

Redirect Examination.

Q. What is the practice in regard to cutting out

a single car on a grade track? Isn't it done continu-

ally by all railroad men? A. Yes, sir.

Q. (By Mr. VAN COTT.) And when they do it

they get disciplined, don't they?

A. If they find it out; yes, sir.

Q. (By Mr. CHELLIS.) How many times have

you known a man to get disciplined for that ?

A. Well, I know two where they set one car out,

or dropped one car, of my own personal knowledge.

Q. Two in the six years ? Now, how many times

have you known of its being done ? -

A. Well, it is a common practice to switch that

way, but when it comes to speak of setting a car on

the main line, my knowledge of it is very limited,

because I am not a trainman, and as a rule we don't

pay any attention to what a trainman does. We go

by signal.
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[Testimony of W. H. Barber, for Plaintiff.]

W. H. BARBER, called as witness on behalf of

the plaintiff, being duly sworn, testified:

I was brakeman on the car that rode down with

Mr. Sandidge. We was standing there at the

freight-house unloading freight. And got the freight

unloaded, and Sandidge told me all we had to do was

to pick up a car of ore, set it out on the main line,

get water and back onto it; and when we had it all

made up he would go and get orders. We pulled up

from the freight-house. We had a car partly loaded

with lumber adjoining this car of ore. We pulled

up and spotted this car at the lumber yard. In

the meantime, I saw that the brake was set on

this car of ore—box-car—and I gets up and kicks

the brake off, and gets dowTi and spots this car

of lumber; goes out on the main line; cuts off this

one car, gets up on top, found out I could not hold

it. Went by the office. Sandidge come to the door

and just looked up. He didn't know whether I

wanted any help or not. He asked me what was the

matter. I said, ''This brake don't seem to act as it

ought to." He turned around and he signaled to the

engineer to come down. We moved down a little

lower; going pretty slow by this time—^probably as

fast as a man would walk. He said, "Don't you

think a little sand on the track will stop this car"?

He gets down there and throws some sand on the

track, what little he could get.

Q. Breaking in on you there, did he get onto the

car with you ?
. . i
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(Testimony of W. H. Barber.)

A. Yes, sir. Run the car right up alongside the

depot, down about eight car-lengths, when he got

off to throw a little sand on it to try to stop this car;

throwed a little sand on the rail there, probably a

couple or three car-lengths. By that time it got to

striking this down grade. He says to me, "Is there

anything coming?" I said, "No; there is nothing

this side of Yucca." He says, "Well, what do you

think? Do you think we can stop this car after we

get by Mc'Conico?" "All right." The car began to

pick up a little. Went down probably fifteen or

twenty car-lengths, and I got down the front ladder

to look at the brake to see how she looked. It looked

very promising. Something like six inches of chain.

Everything looked all favorable. We got down to-

wards McConico. I said, "You want to keep your

eye skinned down here. We are liable to have these

switches against us." Turned around the curve

there
;
probably a quarter of mile or less of straight

track down to the switch. The switch was red. He
was standing up there giving all kinds of signals for

them to line up for the main line. Didn't see no one

make any attempt to go through. In fact, I didn't

see anybody in sight at all, myself. I said, "Some-

thing has got to be done." I walked back to the

rear end of the car and went down the ladder; got

down behind the car in the middle of the rails. By
this time we went through the main line switch. I

made up my mind that if that car left the track at

this next curve, which was the place I was a little

afraid of—I didn't see any danger at all until we got
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to this curve—I would leave the car. Near by the

office there was a whole lot of cinders that had been

used for ballast, sometime before. Between that

and the office I saw she was leaving the track. I

stepped off. And when I went down the rear ladder

Mr. Sandidge went down the front ladder. That is

the last that I know of him.

There is a lot of difference between the rails in the

Chloride line track and in the main line track. I

have been railroading as a brakeman ever since 1890.

Before that I was a shop man. With reference to

trying to stop the car, we hit the brake up good and

hard; figured on doing what we could outside of that

after we got down by the tank, some little distance

west of McConico; where the grade is more favor-

able. It was my intention to take that brake off and

go down below and look to see how she looked under-

neath.

'Mr. Sandidge was a strong man physically—as

strong a man as ever I had anything to do with.

I never would have rode the car out of Kingman
if I hadn't thought the chances^ for stopping it were

favorable.

The car was loaded with ore. If the car hadn't

been overloaded and the brakes were in good work-

ing order, I could have stopped it anywhere I felt

like stopping it—if the brakes had been in good

working order, I could have stopped the car wher-

ever I wanted it to stop. I could not tell where the

trouble was. I didn't try to see.
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Cross-examination.

I don't know where I was when Mr. Sandidge told

me to take the car of ore and put it on the main

track. He said all we had to do was to pick up that

car and he would go down and get his orders in the

meantime. Mr. Sandidge got on the car and then

got off of it and walked along the side of the car

throwing sand on the track. He got off of the car

to throw sand on the track about six car-lengths

west of the depot, and walked along its side sanding

the tracks about two car-lengths, maybe 50 or 60

feet, then he got up on the car again.

At the time of this accident, I had been braking

since 1800—probably eighteen or twenty years. I

considered myself at that time a thoroughly com-

petent and skilled brakeman. I calculated to go to

work stopping the car after leaving McConico.

When Mr. Sandidge was throw^ing sand on the track

and got on the car, it was running about four miles

an hour.

Shortly after the accidtiet, I made a statement to

the Claim Department which I have recently read

over. I made an affidavit to its correctness. A sen-

tence in that statement reads, "We figured on stop-

ping the car at about Hancock or Drake." These

are the first and second stations west of McConico.

The car was running west down grade from King-

man toward McConico and the Colorado River. I

figured on being able to stop the car at one or the

other of those places.
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Redirect examination.

There are no stations between Kingman and Mc-

Conico. These two places are about three and a half

or four miles apart.

iMr. VAN COTT.—The testimony is that it took

from about 12:05 or 12:06 to 12:17 for that car to run

those four miles.

Mr. CHELLIS.—I object to that. There is no

such testimonj^ You are mistaken.

Mr. VAN COTT.—^^The testimony is that the oper-

ator called the train dispatcher at 12 :05 or 12 :06, and

stated that the car had got away. He received a dis-

patch from the operator at McConico at 12:17 that

the car had ditched.

Mr. CHELLIS.—But you can't tell how long after

it was ditched before he came and reported it.

Mr. VAN COTT.—It is a sure thing that if the

operator waited sometime, then it would take still

less than eleven minutes to get down from Kingman

to McConico. I am giving you the benefit of the

operator having telegraphed at once. Then, if he

delayed it, the time was still less and the speed

greater.

Mr. CHELLIS.—Certainly it was.

Q. (By Mr. VAN COTT.) Assume the operator

telegraphed at once after the car was ditched; that

would be just eleven or twelve minutes that it took

the car to run four miles. You don't think it was

going slower when it got to McConico than it was

when it left Kingman, do you?
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(Testimony of W. H. Barber.)

A. I guess it was' going as fast at McConico as

SinU^QTQ,

Q. Isn't it a fact that that car was going at a very

high rate of speed when it struck the switch at

McConico?

A. Probably thirty-five miles an hour, maybe.

A man on one car can't estimate the speed like he

could when you have got a whole train.

Mr. CHELLIS.—We will admit it was going rap-

idly and took about five minutes to get there.

[Testimony of William J. Fordham, for Plaintiff.]

WILLIAM J. FORDHAM, called as witness on

behalf of plaintiff, being duly sworn, testified:

At the time of this accident, I was telegraph oper-

ator at McConico, Arizona, and I received orders

from the train dispatcher in regard to this run away

car. The order was ''Line up switches to run run-

away car in on Chloride Branch." I did this by

throwing the switch at the west end of the siding,

then throwing the switch to the Chloride branch. I

broke the locks on the switches to open them. I

cannot tell just how long that car was in coming

down to my station. When the car came there, I

was in the back room of the house about fifteen yards

away from the telegraph instrument. I saw the car

when it was ditched; it left the track and partly

turned over. I saw Mr. Sandidge on top of the car

before the accident. The last time I saw him before

the accident, he was down on the ladder at the head-

end of the car—the ladder on the north side of the

car.
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(Testimony of William J. Fordham.)

Q. Now, after the accident, what was Mr. San-

didge's condition?

Mr. VAN COTT.—Objected to as irrelevant and

immaterial.

The COURT.—It is not irrelevant, but it is an

unnecessary consumption of time, if you admit the

injury was the result of his death.

Mr. VAN OOTT.—I do.

I saw the car after the accident and it was loaded

with ore.

I received my orders from the train dispatcher at

Needles to throw the switches. He is the one that

has the right to give me orders.

Cross-examination.

At that time Mr. Vandercook was working as the

Needles dispatcher, and I took my orders from him.

At that time, I knew there were two trains coming

east but didn't know where they were, I cannot

recall now what time they were due at McConico.

They were coming east on the main line, so that

throwing this car off the main line to the Chloride

branch would prevent a collision between it and the

first train. I acted as promptly as I could when I

got the order to line up the switches for the Chloride

branch. I set the switches so they would take this

car to that branch and off the main line.

Redirect Examination.

I don't know that there wa^(; a train on the main

line within twenty-five miles of my station.
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(Testimony of William J. Fordham.)

Recross-examination.

All I know is that there were trains coming but I

didn't know their exact location. I am no judge of

speed, but evidently the car was travelling as fast as

it possibly could.

[Testimony of J. C. Concannon, for Plaintiff.]

J. C. CONCANNON, caUed as witness on the be-

half of the plaintiff, being duly sworn, testified

:

I have been a conductor for the Santa Fe Road

one year, and a few days the last time I worked for

it. About seventeen years ago, I ran as extra con-

ductor for that Road nine months. I consider it was

Mr. Sandidge's duty to get on that car and try to

stop it.

Here Mr. Chellis offered and read from the Santa

Fe Book of Rules and Regulations, Operating De-

partment Rules 105, 322, 341, 387, to which de-

fendant made no objection. Then Mr. Chellis read

as follows:

''Both conductors and enginemen are responsible

for the safety of their trains, and, under conditions

not provided for by the rules, must take every pre-

caution for their protection."

Under conductors, it says

:

"They will be held responsible for the safe man-

agement of their trains, for the strict performance

of duty by all persons employed thereon, and report

to the train-master any misconduct, insubordination

or neglect of duty of such em]3loyees."

Under the same, conductors

:

"They must in all cases and under all circum-
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(Testimony of J. C. Con<3annon.)

stances regard, the safety of the train as of first im-

portance.
'

'

And under freight conductors:

'*They will be held responsible for freight while

in their charge."

Witness continuing: I have worked over this line

between Kingman and McConico and the grade from

Kingman west is descending. West of McConico

there is a dip between there and Hancock. There is

also another slight dip going into Drake, the station

west of Hancock, and where there is a dip there is

also a corresponding rise. I have worked for this

company as a brakeman, I think, about eleven years

all told.

EXCEPTION NO. 2.

Q. Now, from your knowledge as a brakeman and

your knowledge of the grade of the track beyon,d Mc-

Conico, can you say whether or not these two men

ought to have stopped that car beyond Mc-Conico if

it hadn't been ditched?

Mr. VAN COTT.—I object to that.

The COURT.—Objection sustained. That is one

of the questions for the jury to determine. Not a

matter of expert testimony as to whether they were

negligent or careless. The objection is sustained.

To which the counsel for plaintiff then and there

excepted.

Cl'oss-examination.

I am not in the service of the defendant now. I

left that service on May 13. I was discharged be-

cause I tied up on account of being on the raod six-
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(Testimony of J. C. Concannon.)

teen hours and the company said I didn't inform the

operator from the last open telegraph office.

Redirect Examination.

I was discharged on accomit of tying up at Har-

toon under the sixteen-hour law. The Federal law

allows an employee to tie up at the end of sixteen

hours and I took advantage of it and got discharged

for it, but they said it was on account of not report-

ing from an open telegraph office.

[Testimony of Christina A. Sandidge, for Plaintiff.]

CHRISTINA A. SANDIDGE, was called in her

own behalf, and being duly sworn, testified:

I am the widow of Mr. Sandidge. At the time of

his injury, he was thirty-seven years, six months and

three days old. He was a very strong, healthy man
and weighed two hundred and twenty pounds.

Here, it was admitted by defendiant that Mr. San-

didge was killed in the accident about which the wit-

nesses were testifying.

[Testimony of J. E. Catlett, for Plaintiff.]

J. E. CATLETT, witness on behalf of the plaintiff

being duly sworn, testified:

I was one of the train crew at the time this car was

wrecked. I was front brakeman. At the time the

car started, I was at the east switch at the house-

track at Kingman.

We was unloading freight there. And the con-

ductor says we have got another car to get out now.

We had our train already made up. And he come

out and says, ''We have got another car to get."



The Atchison, Topeka etc. By. Go. 39

(Testimony of J. E. Catlett.)

He says,
'

' It is the fifth car.
'

' We had hold of three

cars that we were to take, and this fifth car made us

make a switch with it. And we pulled out and cut

it off and backed the other car in, because we had

made a spot of some cars there and didn't want to

move them. We backed this car in against those

other cars and went back after the other car. It

was rolling down slow, and I was watching it all the

time. And Barber was on the car. As we was pull-

ing out, he was on top of the car with his brake-

stick. And he tightened the brake up and it sounded

all right and seemed to show sufficient friction. And

he got down off the car and cut it off and got back

upon the car and I threw the switch to back this car

off, and the car got away and we went after it. And

going down by the Harvey House there the conduc-

tor ran out and got on the car.

I don't know what he did when he got on the car;

I was busy then throwing the switch and getting on

these other cars we had hold of, passing signals and

one thing and another and I didn't watch him. The

last I saw of them they were both on the car appar-

ently working at the brake. We had three cars and

the engine and we followed the car down to McConico

where I saw the wrecked car. I have been a brake-

man about eight years. Mr. Sandidge seemed to be

a powerful man. The grade between Kingman and

McConico is about ninety-five feet to the mile. It

is not quite as steep in the yard as it is further down.

Cross-examination.

Q. But it is a heavy grade in the yard, isn't it?
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(Testimony of J. E. Catlett.)

A. Yes, sir.

Q. Well, as you understand the practice of switch-

ing and the requirements of the company, with re-

gard to switching, the reason why they don't let you

set out a single car on the main track on that grade is

because it is a heavy grade and the danger of the car

getting away, isn't it?

A. Why, that is their rules, yes.

Q. (By Mr. CAN COTT.) And that is the rea-

son for the rule, isn't it, that the grade is so heavy

that any car may get away ? A. Yes, sir.

Eedirect Examination.

The custom of the employees of that road is to obey

the rule. They are discharged if they do not. The

car that run away was not kicked '

' it was cut off on

the slack.
'

' The train was stopped by the engine to

allow the car to be released.

Here counsel for the parties hereto stipulated that

deceased was earning at the time of his death One

Hundred Seventy-five Dollars ($175.00) per month.

EXCEPTION NO. 3.

Plaintiff rested and thereupon the defendant pre-

sented the following motion, in writing, viz.

:

''Oomes now the defendant, and the plaintiff's evi-

dence being all in, and she having rested her case,

moves the Couii; for nonsuit upon the grounds fol-

lowing :

I.

That there is no evidence of any negligence on the

part of the defendant which was the cause of the in-

juiy and death of William W. Sandidge.
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II.

That it appears without conflict in the evidence

that the said William W. Sandidge directed and

caused Car No. 24,667 of the defendant to be placed

alone upon the main track of the defendant's yard

in the city of Kingman, Arizona; and that in so

doing the said William W. Sandidge violated a rule

of the company prohibiting the placing of such a car

alone upon such track, which was negligence in law;

and that in so directing and causing said car to be

placed upon said track in violation of said rule, the

said William W. Sandidge assumed all the risk at-

tendant upon the handling of said car in so placing it

upon said track or in attempting to stop the car

thereafter and in getting on said car and remaining

on the same assumed the risk of so doing.

Dated November 30, 1910.

E. W. CAMP,
A. H. VAN COTT,

M. W. EEED,
Attorneys for Defendant."

The Court granted the nonsuit and the plaintiff,

thereupon, by her counsel, duly excepted to the rul-

ing of the Court.

The foregoing is all of the testimony adduced at

the trial.

Plaintiff, within the time allowed by law, proposes

the foregoing as her bill of exceptions herein, and

asks that the same be settled and allowed.

Dated December 12, 1910.

BURT CHELLIS,
HARRIS & SWANWICK,

Attorneys for Plaintiff.
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The foregoing Bill of Exceptions is correct and

may be settled and allowed.

Dated December 22d, 1910.

E. W. GAMP,
A. H. VAN COTT,
M. W. REED,

Attorneys for Defendant.

[Order Settling and Allowing Bill of Exceptions.]

The foregoing Bill of Exceptions is correct and is

hereby settled and allowed.

Dated December 22d, 1910.

OLIN WELLBORN,
Judge.

[Endorsed] : No. 1539. In the Circuit Court of

the United States, Ninth Circuit,, Southern Dist. of

California, Southern Division. Christina A. San-

didge, Plaintiff, vs. The Atchison, Topeka and

Santa Fe Railway Company, a Corporation, Defend-

ant. Plaintiff's Bill of Exceptions. Filed Dec. 22,

1910. Wm. M. Van Dyke, Clerk. By Chas. N.

Williams, Deputy Clerk. Burt Chellis, Harris &
Swanwick, Attys. for PM.
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In the Circuit Court of the United States, Ninth

Circuit, in and for the Southern District of

California, Southern Division.

CHRISTINA A. SANDIDGE,
Plaintiff,

vs.

ATCHISON, TOPEKA AND SANTA FE RAIL-
WAY COMPANY (a Corporation),

Defendant.

Petition for Writ of Error.

The above-named plaintiff, Christina A. Sandidge,

considering herself aggrieved by the judgment en-

tered on the first day of December, 1910, in the

above-entitled cause, hereby prays the Court for a

Writ of Error to the United States Circuit Court

of Appeals for the Ninth Circuit in said cause, and

that a transcript of the records and proceedings

and papers on which said judgment was made and

entered, duly authenticated, may be sent to said Cir-

cuit Court of Appeals of the United States for the

Ninth Circuit.

BURT CHELLIS and

HARRIS & SWANWICK,
Counsel for Plaintiff in Error.

[Endorsed]: No. 1539. U. S. Circuit Court,

Southern District of California, Southern Division.

Christina A. Sandidge, Plaintiff, vs. Atchison,

Topeka & Santa Fe Ry. Co., a Corporation, Defend-

ant. Petition for Writ of Error. Filed Dec. 22,

1910. Wm. M. Van Dyke, Clerk. By Chas. N.
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Williams, Deputy Clerk. Burt Chellis, Harris &
Sfwanwick, Attys. for Plaintiff. American' Bank

Bldg., Los Angeles, Cal.

In the Circuit Court of the United States^ Ninth Cir-

cuit, in and for the Southern District of Califor-

nia, Southern Division,

CHR'ISTrNTA A. SANDIDGE,
Plaintiff,

vs.

ATCHISON, TOPEKA AND SANTA FE RAIL-

WAY COMPANY (a Corporation),

Defendant.

Assignments of Error.

Now comes the above-named plaintiff in error,

by Messrs. Burt Cliellis and. Harris & Swanwick,

her counsel, and says that in the record and proceed-

ings in the above-entitled action there is manifest

error, in this, viz.

:

I.

The Court erred in not sustaining the objection

made by the plaintiff to the following question pro-

pomided to the witness A. B. Higginson

:

Q. Now, what was the practice ^^th reference to

placing a loaded car on a grade alone, a single car ?

Mr. CHELLIS.—I object to that question. He
can say what the rules of the company are but not

the practice of the men.

The COURT.—Objection overruled.

To which ruling, counsel for plaintiff then and

there excepted. Said exception being designated in
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the Bill of Exceptions herein as Exception Number
I.

II.

The Court erred in sustaining the objection made
by the defendant to the following question pro-

pounded to the witness J. C. Concannon

:

Q. Now, from your knowledge as a brakeman and

your knowledge of the grade of the track beyond
McConico, can you say whether or not these two

men ought to have stopped that car beyond McConico
if it had not been ditched?

Mr. VAN COTT.—I object to that.

The COURT.—Objection sustained. This is one

of the questions for the jury to determine, not a mat-

ter of expert testimony as to whether they were

negligent or careless. The objection is sustained.

To which ruling coimsel for plaintiff then and
there excepted. Said exception being designated ii

the Bill of Exceptions herein as Exception Number
II.

III.

The Court erred in granting defendant's motion

for a nonsuit to which ruling of the Court plaintiff,

by her counsel, duly excepted, said exception appear-

ing as Exception Number III in the Bill of Excep-

tions herein.

IV.

The Court erred in granting and allowing defend-

ant's motion for a nonsuit and withdrawing said case

from the jury because the evidence introduced by
the plaintiff in regard to the injury to the deceased,

described in the complaint, is such that reasonable
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men might differ upon tlie question as to whether

there was contributory negligence on the part of the

deceased or not, and therefore it was the duty of the

trial court to submit said case to the jury.

V.

The Court erred in granting defendant's motion

for nonsuit and withdrawing said case from the jury

because the evidence showed that the accident com-

plained of was the result of the negligence of the

defendant, and that deceased was not guilty of such

contributory negligence, which as a matter of law

would preclude her right to recover.

VI.

The Court erred in granting and allowing defend-

ant's motion for a nonsuit and withdrawing said

case from the jury because the evidence introduced

by the plaintiff in regard to the injury to the de-

ceased, described in the complaint, is such that rea-

sonable men might differ upon the question as to

whether there was an assmuption of vstk on the part

of the deceased or not, and therefore it was the duty

of the trial court to submit said case to the jury.

VII.

The Court erred in granting defendant's motion

for nonsuit and withdrawing said case from the

jury because the evidence showed that the accident

complained of was the result of the negligence of the

defendant, and that deceased was not guilty of such

assumption of risk, which as a matter of law would

preclude her right to recover.

VIII.

The Court erred' in granting the defendant's mo-
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tion for a nonsuit and' withdrawing said case from

the jury because said motion was based upon the

"assumption of risk" by the plaintiff. The defend-

ant did not set up "assiunption of risk" as an affirm-

ative defense in his answer, and therefore cannot

use it as a basis of a motion for a nonsuit.

IX.

The Court erred in getting, making, rendering and

entering judgment in said case in favor of the de-

fendant and against the plaintiff.

Wherefore, the plaintiff prays that the judgment

of said Court be in all things reversed.

BURT CHELLIS,
HARRIS & SWANWICK,
Counsel for Plaintiff in Error.

[Endorsed]: No. 1539. U. S. Circuit Court,

Southern District of California, Southern Division.

Christina A. Sandidge, Plaintiff, vs. Atchison,

Topeka & Santa Fe Ry. Co., a Corporation, Defend-

ant. Assignment of Error. Filed Dec. 22, 1910.

Wm. M. Van Dyke, Clerk. By Chas. N. Williams,

Deputy Clerk. Burr Chellis, Harris & Swanwick,

Attys. for Plff., American Bank Bldg., Los Angeles,

Cal.
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[Order Enlarging Time to File Record Thereof and

to Docket Cause.]

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

CHRISTINA A. SANDIDGE, Administratrix of

the Estate of WILLIAM W. SANDIDGE,
Plaintiff in Error,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant in Error.

Good cause appearing therefor, it is hereby or-

dered, that the time heretofore allowed said plaintiff

in error to docket said cause and file the record

thereof with the Clerk of the United States Circuit

Court of Appeals for the Ninth Circuit, at San Fran-

cisco, California, be, and the same hereby is, en-

larged and extended to and including the 20th day

of February, 1911.

Dated at Los Angeles, California, January 18th,

1911.

OLIN WELLBORN,
United States District Judge, Southern District of

California.

[Endorsed]: No. 1952. United States Circuit

Court of Appeals for the Ninth Circuit. Christina

A. Sandidge, Administratrix, etc.. Plaintiff in Error,

vs. The Atchison, Topeka and Santa Fe Railway

Company, a Corporation, Defendant in Error.



The Atchison, Topeka etc. By. Co. 49

Order Extending Time to File Record. Filed Jan.

20, 1911. F. D. Monckton, Clerk. Refiled Feb. 10,

1911. F. D. Monckton, Clerk.

[Endorsed]: No. 1952. United States Circuit

Court of Appeals for the Ninth 'Circuit. Christina

A. Sandidge, Plaintiff in Error, vs. The Atchison,

Topeka and Santa Fe Railway Company (a Cor-

poration, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Cir-

cuit Court for the Southern District of California,

Southern Division.

Filed February 10, 1911.

F. D. MONCKTON,
Clerk.
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United States

Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Christina A. Sandidge,

Plaintiff in Error

^

vs.

The Atchison, Topeka and Santa

Fe Railway Company, a cor-

poration,

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT.

Upon the third day of May, 1909, the deceased, Will-

iam W. Sandidge, of whose estate plaintiff is adminis-

tratrix, was in the employ of the defendant at Kingman,

in the territory of Arizona, as a conductor of a freight

train. Upon said date an accident occurred about 12:17

p. m., causing an injury to the plaintiff which resulted

in his death a few hours afterwards.

The amended complaint [Tr. pp. 6-1 1, 17-18] alleges

that the accident occurred while the plaintiff in the dis-

charge and performance of his duties as conductor of the



— 4—

freight train was attempting to assist the brakeman in

stopping a "runaway" car which said brakeman was un-

able to control ; that the negligence of the defendant con-

sisted in allowing said ''runaway" car to be so loaded

with ore that the brake on said car was insufficient to

control said car and stop its progress on the track of said

defendant, and further from the fact that the train dis-

patcher, an employee of the defendant, carelessly and

negligently instructed another employee of the defend-

ant to switch said car from said main track on which it

was moving on to the Cloride Line, so-called, which line

was of an inferior quality and construction and turns at

a sharp angle to said main line, and also on accoimt of

the defective condition of said "runaway" car.

The answer denies any negligence on the part of the

defendant and sets forth further that any injury suffered

by plaintiff was caused by his contributory negligence.

No defense of assumption of risk by deceased appears in

the answer.

Upon the conclusion of plaintiff''s case the court

granted defendant's motion for a non-suit [Tr. pp. 40-

41], and entered judgment in its favor, and plaintiff

prosecutes this writ of error for the purpose of obtaining

a reversal of the judgment.

The evidence shows the deceased had been at work in

the Kingman yard making up his train, ready to proceed

in an easterly direction; that when he had his train en-

tirely made up with the exception of taking on one car,

he instructed one of his brakemen "to pick up a car ol

ore, set it out on the main line, get water and back on to

it"; that he himself went into the station to sret his
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"orders"; that while he was getting his "orders" the

brakeman set out the car upon the main Hne and cut it

off from the train, mounted the car and attempted to

stop it by means of turning up the brake [Tr. p. 29] ; that

the yard in which he was doing the work was down hill

[Tr. pp. 4041] ; that the car was loaded with ore and

that the brake would not control the car, but that it ran

down the track, past the station [Tr. p. 31]; that the

deceased, seeing the car pass, ran out of the station,

mounted the car and tried to assist the brakeman in stop-

ping it [Tr. p. 29] ; that the brake partially controlled

the car but would not fully bring it to a stop [Tr. p. 29],

and that it proceeded westerly toward McConico, which

is a steep down grade all of the way [Tr. p. 39] ; that

beyond McConico the track was practically level, and

further on had two "dips," and that the deceased and

brakeman decided that they were in no danger and would

be able to control the car after passing McConico [Tr.

p. 30] ; that when the car reached McConico it was mov-

ing at the rate of 35 miles an hour [Tr. p. 34], and that

they had "seen no danger" [Tr. p. 30] ; that the track was

clear to Yucca [Tr. p. 30], a distance of twenty-eight

miles [Tr. p. 23] ; that the train dispatcher attempted to

call Yucca to give orders to prepare for the coming of

the car [Tr. p. 23] ; that the operator at Yucca was not

in his office and for that reason the train dispatcher called

McConico and had the car turned there on to the Cloride

Line [Tr. p. 23], which was the direct cause of the wreck

and the death of William W. Sandidge.
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Plaintiff in error contends that the evidence shows:

(a) That the brake on the car was out of order and

insufficient to control the car, as it was loaded, and that

the car was overloaded, considering the condition of the

brake and its efficiency.

(b) That it was necessary for the conductor to mount

the car to assist the brakeman, and that it was his duty

to do so.

(c) That in mounting said car and remaining upon it

deceased was not negligent, as there was no danger in so

doing.

(d) That the telegraph operator at Kingman failed

in his duty when he reported the car as running away

and did not mention the fact that two men were on the

car.

(e) That the train dispatcher carelessly and negli-

gently ordered the car sidetracked at McConico, and if

he had not done so that the deceased would have been

able to have stopped the car before it reached Yucca.

(f ) That the deceased's injury was caused by the ac-

tion of the train dispatcher in ordering the car side-

tracked at McConico.

(g) That the injury was the result of gross negli-

gence on the part of the defendant.

(h) That the evidence does not show "that the said

William W. Sandidge directed and caused car No. 24667

of the defendant to be placed alone upon the main track

of the defendant's yard in the city of Kingman, Ariz.;

and that in so doing the said William \\'. Sandidge vio-

lated a rule of the company prohibiting the placing of

such car alone upon such track."
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We have prepared the following abstract of the testi-

mony upon these points

:

(a) That the brake on the car was out of order and

insufficient to control the car as it was loaded, and that

the car was overloaded, considering the condition of the

brake and its efficiency.

I "cuts off the car of ore, gets up on top, found I could

not hold it."

I said to Sandidge, "This brake don't seem to act as it

ought to."

"He got on to the car with me, went down and threw

some sand on the rail for probably a couple or three car

lengths, came back on top of the car. By that time we
were striking down grade. The car began to pick up a

little. We got down towards McConico. I have been a

brakeman since 1890 or 1891. Between Kingman and

McConico we hit the brake up good and hard. Mr.
Sandidge was as strong a man as I ever had anything to

do with. If the brakes had been in good working order

I could have stopped that car wherever I wanted it to

stop." [Direct testimony of Barber, Tr. pp. 29-32.]

"If the brakes had been in good working order I could

have stopped that car wherever I wanted it to stop. [Tr.

p. 31.] I considered myself at that time a thoroughly

competent and skilled brakeman. The car was probably

moving thirty-five miles an hour when it struck the

switch at McConico." [Barber's cross-examination, Tr.

P- 35-]
"The last I saw of them they were both of them on the

car, apparently working at the brake. Sandidge seemed
to be a powerful man. The car was not kicked, it was
cut off on the slack. The train was stopped by the engine

to allow this car to be released. When we pulled it out

and cut it off, the car rolled down slowly. Barber was
on top of the car with his brake-stick. He tightened the

brake up. It sounded all right and seemed to show suf-

ficient friction. The car got away and we went after it.''

[Testimony of Catlett, Tr. pp. 38-40.]

"I saw Barber, a brakeman, on top of a freight car

that was passing my office, twisting the brake with a
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brake-stick. Sandidge mounted the car alongside of Mr.
Barber, and they united their efforts in trying to set the

brake, and when they went out of sight they were still

working at the brake trying to stop it," [Testimony of

Irving J. Whitney, Tr. pp. 22-24.]

"Just at that time I saw Mr. Sandidge run across the

depot platform and join Barber on the car, and then I

saw that the two of them could not stop it." [Testimony

of Higginson, Tr. p. 25.]

"Mv. Sandidge was a very strong, healthy man, weigh-

ing two hundred twenty pounds." [Testimony of Mrs.

Sandidge, Tr. p. 38.]

(b) That it was necessary for the conductor to mount

the car to assist the brakeman, and that it was his duty

to do so.

"I consider it was his duty or duty of the conductor to

get on to that car and try to stop it." [Testimony of

Concannon, Tr. p. 36.]

The following rules were read from the Santa Fe

book of rules and regulations, operating department,

rules Nos. 105, 322, 341 and 387:

"Both conductors and enginemen are responsible for

the safety of their trains, and, under conditions not pro-

vided for by the rules, must take every precaution for

their protection."

Under conductors:

"They will be held responsible for the safe manage-
ment of their trains." "They must, in all places, and
under all circumstances, regard the safety of the train as

of first importance."

Under freight conductors

:

"They will be held responsible for freight while in

their charge." [Testimony of Concannon, Tr. pp. 36-37.]
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(c) That in mounting said car and remaining upon it

deceased was not negligent, as there was no danger m

so doing.

"At that time we were going slow, probably as fast

as a man would walk. He went down and threw some

sand on the rail for probably a couple or three car

lengths ; came back on top of the car. By that time we

were striking down grade. He said to me, Ts there any-

thing coming?' I said, 'No, there is nothing this side of

Yucca.' He said, 'Well, do you think we can stop this

car after we get by McConico?' and I replied, 'AH right.'

The car began to pick up a little, and after we had gone

fifteen or twenty car lengths I got down the front ladder

to look at the brake and see how she looked. It looked

very promising, something like six inches of dhain.

Everything looked favorable. We got down towards

McConico. As we turned around the curve there was

probably a quarter of a mile or less of straight track

down to the switch. The switch was red. He was

standing up there, giving all kinds of signals for them to

line up for the main line. I did not see anybody in sight.

I walked back to the rear end of the car, went down the

ladder, got down behind the car in the middle of the

rails and made up my mind if the car left the track at

the next curve—which was the place I was a little afraid

of I did not see any danger at all until we got to this

curve—I would leave the car. A little distance west of

McConico the grade is more favorable to do anything.

There we intended to loosen the brake, go down and see

how she looked underneath.

Q. Now, in your opinion, could you have stopped the

car beyond McConico if you had not been sidetracked?

A. Never would have rode the car out of Kingman if T

had not thought the chances were favorable.

I guess it was going as fast at McConico as anywhere,

probably thirty-five miles an hour, maybe." [Testimony

of Barber, Tr. pp. 29-34.] .,,.,, .-
,

"Barber was on top of the car with his brake-stick.

He tightened the brake up. It sounded all right and

seemed to show sufficient friction." [Testimony of Cat-

Ictt, Tr. p. 39.]
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(d) That the telegraph operator at Kingman failed

in his duty when he reported the car as running away

and did not mentioned the fact that two men were on the

car.

"After the car had passed the office I broke in on the

dispatcher's wire and notified him at Needles that the

local had let a car get away from them and that it was
running down hill. The train dispatcher immediately

called Yucca a few times—Yucca did not answer and he

then called McConico and told them to—I broke in on
top of that and said 'two men on top of car leaving here,'

but the operator evidently did not hear me. About 12:17
the operator at McConico said 'Car in ditch, both men
killed. Why did you not tell me there were men on top

of the car?'" [Testimony of Irving J. Whitney, Tr.

p. 23.]

(e) That the train dispatcher carelessly and negli-

gently ordered the car sidetracked at McConico, and it

he had not done so that the deceased would have been

able to have stopped the car before it reached Yucca.

"The dispatcher immediately called Yucca a few times,

which is about twenty-eight miles from Kingman. Yucca
did not answer and he then called McConico and told him
to set the switches for the Chloride Line Branch." [Tes-
timony of Irving J. Whitney, Tr. p. 23.]

"The train dispatcher has the right to give me orders.

He ordered me to line up switches to run runaway car
in on Chloride Branch. I did so. I knew there were two
trains coming east on main line, but did not know there

was any train within twenty-five miles of my station."

[Testimony of W. J, Fordham, Tr. pp. 34-35.]
"He said to me, Ts there anything coming?' I said,

'No, there is nothing this side of Yucca.' He said, 'Well,

do you think we can stop this car after we get by Mc-
Conico?' I replied, 'All right.'

Q. Now, in your opinion, could you have stopped the
car beyond McConico if you had not been sidetracked?
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A. Never would have rode the car out of Kingman if I

had not thought the chances were favorable.

After we had gone fifteen or twenty car lengths I got

down the front ladder to look at the brake and see how
she looked. It looked very promising, something like six

inches of chain. Everything looked favorable. I didn't

see any danger until we got to this curve. A little dis-

tance west of McConico the grade is more favorable to

do anything. We figured on stopping the car at about

Hancock or Drake, the first and second stations west of

McConico." [Testimony of Barber, Tr. p. 30.]

"The grade from Kingman west is descending. West
of McConico there is a dip between there and Hancock,
also another slight dip going into Drake. There is also

a corresponding rise." [Testimony of Concannon, Tr.

P- ?>?]

(f) That the deceased's injury was caused by the

action of the train dispatcher in ordering the car side-

tracked at McConico.

*'The train dispatcher * * * then called McConico
and told him to set the switches for the Chloride Line
Branch. About 12:17 the operator at McConico said

'Car in ditch, both men killed.'
'' [Testimony of Irving

J. Whitney, Tr. p. 23.]

By Mr. Van Cott: "We will admit that it left the

track."

"The Chloride Branch leads up to the mines at Chlo-
ride, and the rails right after the switch appear to be

somewhat lighter than on the main line." [Testimony of

A. B. Higginson, Tr. p.

'T did not see any danger at all until we got to this

curve. Between that and the office I saw she was leav-

ing the track and I stepped ofT. There is a whole lot of

difference between the rails of the Chloride Line and the

main line rails." [Testimony of Barber, Tr. pp. 30-31.]
"Mr. Chellis: You admit he was killed by that acci-

dent?

Mr. Van Cott: Certainly; there is no issue on that

point, if the court please."
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(g) That the injury was the result of gross negli-

gence on the part of the defendant.

That the brake on the car was out of order and insuf-

ficient and that the car was overloaded we have discussed

under "a.." That the telegraph operator at Kingman

failed in his duty when he did not mention the fact that

two men were on the car, we have discussed under "d."

That the train dispatcher carelessly and negligently or-

dered the car sidetracked at McConico w^e have discussed

under "e." That the operator at Yucca was not at his

post of duty is shown on the testimony of Irving J. Whit-

ney: "The dispatcher immediately called Yucca a few

times—Yucca did not answer and he then called Mc-

Conico."

(h) That the evidence does not show that the said

William W. Sandidge directed and caused car No. 24667

of the defendant to be placed alone upon the main track

of the defendant's yard in the city of Kingman, Arizona,

and that in so doing the said William W. Sandidge vio-

lated a rule of the company prohibiting the placing of

such car alone upon said track.

"Mr. Sandidge told me to pick up a car of ore, set it

out on the main line, get water and back on to it. He
said all we had to do was to pick up that car and he would
go and get his orders in the meantime." [Testimony of

Barber, Tr. p. 29.]

"I am not a trainman; all I can answer that Cjuestion

is from what I have heard and seen. I have always been
under the impression that it was against the rule to put

a car on the main line on a grade and cut it off." [Testi-

mony of A. B. Higginson, Tr. p. 28.]

"Q. Well, as you understand the practice of switch-

ing and the requirements of the company in regard to

switching, the reason whv thev don't let vou set out a
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single car on the main track on that grade is because it

is a heavy grade and the danger of the car getting away,

isn't it? A. Why, that is their rule, yes." [Testimony

of Catlett, Tr. p. 40.]

Specification of Errors Rflifd Upon.

The court erred in granting defendant's motion for

non-suit because:

(a) There was evidence of negligence upon the part

of the defendant, which caused the injury and death of

the deceased;

(b) Because the evidence does not show, as a matter

of law, that the deceased assumed the risk attendant upon

the handling of the car upon which he was riding at the

time of the accident ; and

(c) Because no defense of assumption of risk is set

up in the answer.

Argument.

Plaintiff contends that there is but one question prop-

erly before this court upon the record here ; that question

is, does the evidence as a matter of law show that de-

fendant was not negligent?

We contend that there is no question of assumption

of risk or contributory negligence properly in the case.

Assumption of Risk Must Be Pleaded.

Code of Civil Procedure, Sec. 437: The answer of

the defendant shall contain (i) * * *• (2) A state-

ment of any new matter constituting a defense or coun-

ter-claim.

Vol. 13 Enc. Pleading & Practice 914: The defense

that the plaintiff assumed the risk incident to the em-
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ployment is also an affirmative defense and should be

specially pleaded. Authorities in ( i )

.

66 Fed. Rep. 931, Oregon Short Line & U. N. Ry. Co.

V. Tracy: "It is assigned as error that the court ex-

cluded evidence offered by the defendant tending to

prove that the plaintiff knew the condition of the track

where the accident occurred, and that he therefore as-

sumed the risks incident thereto. The defendant had

not pleaded such knowledge upon the part of the plaintiff,

and the ruling of the court was in accordance with the

doctrine established by the authorities. 14 Am. & Eng.

Enc. Law 844; Mayes v. Railroad Co., 63 Iowa 562, 14

N. W. 340, and 19 X. \\\ 680; Hulehan v. Railroad Co.,

68 Wis. 520, 32 N. V;. 529; Railroad Co. v. Orr, 84 Ind.

50. The doctrine of these decisions is that the assump-

tion of the risk after knowledge of the defects is matter

of defense in the nature of a waiver of the right to re-

cover for the defendant's negligence, and must be

pleaded."

COXTRIBUTORY Ne^GLIGKNCE.

Employers' Liability Act.

The accident complained of here occurred upon the

third of May, 1909, in the territory of Arizona. The

Federal Employers' Liability Act of April 22nd, 1908

(35 U. S. Statutes at Large, part i, page 65), was then

in force, and this case must be decided in accordance with

its provisions.

Section three (3) of this act provides that contributory

negligence on the part of a deceased shall not constitute
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a bar in an action brought against a common carrier,

but that the damages shall be diminished by the jury in

proportion to the amount of negligence attributed to the

deceased.

There is no question of assumption of risk properly

in the case, and the question of contributory negligence

being one for the apportionment of damages under the

Employers' Liability Act, but one question remains,

namely, does the record show such negligence on the part

of the defendant as to require the submission of the ques-

tion of defendant's negligence to the jury.

Addressing ourselves to the question as to whether the

evidence shows negligence upon the part of the defend-

ant, as a matter of law, we do not wish to be understood

as contending that the evidence of defendant's negligence

amounts to a demonstration, nor is it necessary upon this

appeal for us to make any such contention, but we do

contend that the question as to whether the accideni

resulted from the negligence of the defendant was one

which should have been submitted to the jury, and that

the court erred in taking the case from the jury.

In the subsequent portion of this brief, and in the au-

thorities cited, we have not sought to clearly maintain

the distinction between the claimed negligence of the

defendant and the assumed risk of the deceased. We
have not maintained this distinction for two reasons:

first, the question of the action taken by the deceased at

the time of the accident bears so closely upon the question

of defendant's negligence that, of necessity, the whole

situation must be considered in order to show the negli-

gence of the defendant; and, second, we feel so assured
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that this record does not show any assumption of risk

upon the part of the deceased, that we feel justified in

arguing the case upon the theory that even though the

defendant had raised the question of the assumption oi"

risk by its answer, that we would be entitled to a reversal

because no assumption of risk is shown by the evidence,

or, rather, that the evidence does not show as a matter

of law that the deceased assumed the risk which resulted

in his death.

We thus argue the question of the assumption of risk

without in any way waiving the point that even if this

court should be of opinion that assumption of risk, as a

matter of law, is shown in the record, that we are still

entitled to a reversal by reason of the absence of any

defense to that effect.

The question as to whether or not the deceased did

what a prudent man should do under the circumstances

in which he was placed is a question upon which dift'erent

conclusions would probably be reached by different men,

but the question of the negligence of the deceased, and,

if negligent, whether such negligence w^as the proximate

cause of his injury, is certainly a question upon which

reasonable minds would differ.

There is no evidence whatever tending to show that

the deceased ordered the car to be set off on the main line

alone. The testimony of Brakeman Barber that he was

ordered to set the car out on the main line does not neces-

sarily imply that it should be set out alone, for it could

just as easily have been set out together with the car

next in front of it, and when it w^as picked up and joined

to the local freight that they were making up and which
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stood on the passenger tracks, according to testimony or

Engineer Higginson, the car that was set out with it

could have been disconnected and replaced on the siding

from which it was taken. Furthermore, there is no evi-

dence whatever that if deceased had so ordered that he

was violating any rule of the company. The only evi-

dence bearing upon this topic is the testimony of J. E.

Catlett, who testified in reply to question presented by

Mr. Van Cott on cross-examination as follows, viz.

:

"Q. Well, as you understand the practice of switch-

ing and the requirements of the company with regard to

switching, the reason why they did not let you set out a

single car on the main track on that grade is because it

is a heavy grade and the danger of the car getting away,
isn't it? A. Why, that is their rule, yes."

His testimony would imply there was a rule at the

present time but not at the time Mr. Sandidge was in-

jured, as further testimony might have proven that the

rule was made after his injury and on account of it.

Furthermore, it will be noticed that plaintifif objected to

the giving of testimony by A. B. Higginson as to the

practice of placing a loaded car on a grade alone, claim-

ing that the rules of the company should be shown rather

than testimony as to the practice, and that objection was

overruled by the court. It will also be noticed that no-

where in the case was any such printed rule of the com-

pany produced in evidence

As bearing upon the vital question in this case as to

whether or not reasonable minds would differ upon the

question of contributory negligence on the part of de-

ceased, the testimony in the record as shown by the ex-

tracts of the same previously set forth is particularly sig-
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nificant upon this point. Barber, who was on the car

with Sandidge, testified that he told Sandidge there was

nothing coming this side of Yucca (a distance of 2S

miles, according to the testimony of Irvin J. Whitney)
;

that the car when it reached McConico was running only

thirty-five miles an hour ; that he had seen no danger at

all until he got to the curve at McConico (which was the

end of the danger zone as testified to by himself and by

J. C. Concannon), and that he never would have rode the

car out of Kingman if he had not thought the chances

were favorable.

This testimony shows that they themselves being rail-

road men and capable of judging, not only did not con-

sider that they were negligent, but that the facts showed

that they were not negligent, as at the end of the down

grade the car was only running thirty-five miles an hour

and they had seen no danger up to that point.

The accident was caused by the negligence of the de-

fendant in not having any operator in the Yucca office

to receive the orders from the train dispatcher and also

by its negligence in ordering the switches thrown so as

to turn the car on to the Chloride Branch, and by the

negligence of the defendant in that the operator at King-

man, in reporting the runaway car, failed to notify the

train dispatcher that there were two men on the car.

The evidence in the case taken as a whole shows that

the deceased was injured in the discharge of his duty at

the time of the accident and that the accident resulted

from the negligence of the defendant, and the question

as to whether deceased was or was not guilty of con-

tributory negligence was one that should have been sub-
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mitted to the jury, and it was for them to say whether

he was neghgent in mounting the car in discharge of his

duty and also w^hether he should have taken into consid-

eration that the train dispatcher and telegraph operators,

other employees of the defendant, would fail in doing

their duty or negligently commit an act that would place

him in danger when he was daily trusting them to do

their duty—a failure of which would have jeopardized

his safety on every trip that he went forth in the employ-

ment of the defendant.

The only theory upon which the court would be justi-

fied in taking the case from the jury was that the evi-

dence as a matter of law showed that the defendant was

not negligent.

If the defendant assumed the risk of his employment

as a matter of law, it was because the evidence in the

case showed that he failed to observe some standard b\

which his conduct could be legally judged. That is, he

either did something which the law says w^as an assump

tion of risk for him to do, or he omitted to do something

which the law says was an assumption of risk for him

to omit. The judge in granting the motion for non-

suit must have had in his mind a legal standard by which

he judged the conduct of the deceased, and he must have

held that judged by such standard the conduct of the

deceased showed assumption of risk as a matter of law.

A most excellent illustration of the fallibility of an

artificial standard fixed by a judge is presented in this

case. The judge in his oral remarks said it did not seem

possible to him that any person could reach any different

conclusion than that the deceased was assuming a terrible*
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risk in riding the car from Kingman to McConico. It

no doubt appeared so to him, and he could not understand

how anyone else could reach a different conclusion, but

the evidence in this case shows clearly that it appeared

different to Barber, who was a railroad man and accus-

tomed to riding cars, for he testified that he saw no dan-

ger until he reached the point where he could see that

someone else had failed in their duty and had jeopardized

the lives of himself and the deceased.

This demonstrates beyond a question that the minds

of reasonable men could diff'er on the question of as-

sumed risk on the part of the deceased, and that being

true the question should have been submitted to the jury

for them to have passed upon and given a verdict which

showed their combined opinions on these points.

Furthermore, the evidence shows that the act of the

deceased was not the proximate cause of his injury, as

he had passed over the dangerous part of his journey

and "had seen no danger"; but the proximate cause of

his injury was the act of the defendant in ordering the

switches thrown that turned the car on to the Chloride

Branch.

Authorities.

One is not negligent when he does not anticipate that

another will violate the law or act negligently and pro-

vide against the consequences.

Beach on Contributory Negligence, pp. 51-3.

Where the plaintiff acts in obedience to the directions

of the defendant or his servants, the defendant cannot

set up contributory negligence.

Id. p. 84.
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If the plaintifif acts with ordinary care and prudence

under the circumstances in obeying the defendant's or-

ders and directions, he may have his case.

Id. p. 96.

Hennesey v. Bingham, 125 Cal. 627: The first prop-

osition of appellant is that the court erred in refusing to

instruct the jury to find for the defendant. This conten-

tion, I think, cannot be sustained. The jury were war-

ranted in finding from the evidence that loading timber

of this character in the mode adopted was unusually and

unnecessarily hazardous. Whether the plaintifif by ac-

cepting the employment assumed such risk was for tha

jury to determine.

Was plaintiff guilty of contributory nfgu-

GFNCF, or, stating it in a dififerent form, did plaintiff

ASSUMF THF risk in WORKING UPON THIS DFFFCTIVI5

CAR?

Murdock v. Oakland etc. Electric Ry., 128 Cal. 22:

Plaintiff went to work upon a defective car, not knowing

at the time it was defective, but soon after discovered the

defect, and that the use of the car was surrounded with

some danger, and thereupon continued work for the

period of an hour or more until he was injured. Do these

facts justify a non-suit? We are clear to the contrary.

To support a judgment of non-suit upon these facts it

would have to be held that the mere user of a defective

appliance by the servant with knowledge of the danger

in the use, for a period of time however limited, barred a

recovery from the master for injuries received. This is

not the law. Shearman and Redfield on Negligence, Sec.
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21 1 : "If every man should cease from work upon the

instant of discovering that his safety was imperiled by

the negligence of some other person, the business would

come to a stand. If every servant on a railroad or in d.

factory should refuse to work by the side of a negligent

fellow-servant, or with defective materials, immediately

upon becoming aware of the fact, such enterprises could

never be carried on. Obviously, a reasonable time must

be given for removal of the defect; in the meantime the

business must be carried on with no prejudice to the

servant's rights, unless the risk is so great that no one

acting with ordinary prudence would go on under the

circumstances."

Alexander v. Central L. & M. Co., 104 Cal. 532: And

what constitutes reasonable and ordinary care must be

determined in the light of the special facts and circum-

stances surrounding each particular case. * * * 'Pq

defeat the servant's right of recovery he must not only

be aware of the defect in the appliance, but know and ap-

preciate the risks and dangers resulting or likely to fol-

low from such defects. * * * These questions are in-

volved in the present case, and the true solution of them

is entirely and solely dependent upon the evidence intro-

duced at the trial. In almost every case they are issues

of fact to be found upon by the jury, and not matters of

law to be declared by the court.

Habishaw v. Standard etc. Co., 131 Cal. 430: The

contention of appellant is that the deceased, an experi-

enced miner, was either guilty of contributory negligence

in working where and as he did, knowing of the absence

of lagging or flooring, or that in so working, with knowl-

edge of the conditions and situation of the mine, the risks



—23—

he ran became known to him ; that he assumed them, and

that, therefore, the defendant is not Hable. * * * It is

insisted by the appellant that the evidence upon these

matters is uncontradicted, and that the question becomes,

therefore, one of law. * * * 'pj^g ^^gg jg one of those

where the question of contributory negligence, or the

question of the assumption of known risks, was proper

for submission to the jury, whose verdict in this regard

is final.

Magee v. N. P. C. R. R. Co., 78 Cal. 430: It has been

expressly held that mere continuance of a servant in his

work in the face of a known danger only raises a ques-

tion for the jury. (McMahon v. Port Henry Iron Co.,

24 Hun. 48; Hawley v. Northern Central R. R. Co., 17

Hun. 195, 82 N. Y. 370.) In fact, judgments for dam-

ages have been sustained in many cases where the ser-

vant had knowledge of the particular defect or danger

which resulted in his injury. (Clarke v. Holmes, re-

ported in 2 Seymour on Negligence 953 ; Fairbank v.

Haentzsche, 73 111. 236; Dorsey v. Phillips, 42 Wis. 583.)

In McMahon v. Port Henry Iron Ore Co., 24 Hun. 48,

the court said:

"It would seem to be unreasonable that one who has

undertaken a service, which in itself has some elements

of danger, whenever he shall see that the danger has

been increased through some negligence of his employer,

must either stop his employment or be deemed to have
accepted the increased risk. We do not think that this is

the rule. And it seems to us that the plaintiff had a right

to go to the jury on the question zvJictlicr he was, under
the circumstances, justified in going on with his work."

Reaffirmed in Martin v. Cal. Central Ry. Co., 94 Cal. 326.

Respectfully submitted.

Burt Chellis.

Harris & Swanwick,

\
Attorneys for Plaintiff in Error.
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Fe Railway Company, a cor-

poration,
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BRIEF FOR DEFENDANT IN ERROR.

STATEMENT.

In paragraph 5 [Tr, p. 11] the complaint avers that

the accident occurred hy reason of the neghgence of

defendant and its servants and employes as hereinbefore

set forth, but no negligence had been set forth. It had

been alleged [8] that the car in question was heavily

loaded, but not that it was overloaded. It had been al-

leged [9] that the brakes were defective, but not that

defendant knew or should have known the fact. It had

been alleged [10] that the car was ordered turned off
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on to the Chloride Branch, and was so shunted, but not

that this was an act of neghgence.

But at the trial, plaintiff's attention being drawn to

the entire absence of any allegation of negligence, an

amendment to the complaint was filed [17], whereby it

was made to aver that defendant negligently ordered

the car to be diverted to the Chloride Branch and negli-

gently diverted it.

Only one claim of negligence is presented, therefor.

Was defendant negligent in diverting the car from the

main line to the Chloride Branch?

This car of ore had been standing on the house track

at Kingman. This track connected with the main track

[24-5]. Sandidge, who was conductor [8, 38], told his

brakeman, Barber [29], to set the car of ore out on the

main line, get water and back on to the car. According-

ly the engine pulled this and other cars from the house

track, this car being at the end of the string of cars [25 ]

.

the brakeman having climbed on the car and released the

brake which had been set [29].

After this ore car had been pulled off the house track,

brought on to the main line and cut off, the brakeman

was not able to stop it [25, 29]. Conductor Sandidge

was at the station getting orders [22], and, seeing the

car go by, ran out and said to the brakeman, "What is

the matter? Cannot you hold it?" Then he climbed

upon the car to assist the brakeman [22, 29, 30]. Then

he got down from the car and threw sand on the track,

to stop the car. When this failed, he boarded the car

again [29, 30]. The station agent, after w^atching the

car for a few moments and seeing that it did not stop,



broke in on the dispatcher's wire and notified him that a

car had got away [22]. The grade from Kingman west

down to McConnico, where the Chloride Branch leaves

the main line, is 95 feet to the mile [26, 39] . McConnico

is from 3^4 to 4 miles west of Kingman [9, 33]. The

car made the distance in from 5 to 10 minutes [33-4].

The dispatcher, at once on receiving the word from

Kingman, ordered the agent at McConnico to turn the

switch so as to send this car off the main line up the

Chloride Branch. This was done to prevent a collision

between this car and one of the trains then running east

toward McConnico [35].

Now, according to plaintiff's admission that this car,

starting with no velocity, made a distance of 3^ or 4

miles in 5 minutes, and the undisputed evidence that it

was going as fast at McConnico as anywhere else [34],

it must have been making nearly 60 miles an hour when

it reached the Chloride Branch, What ground is there

for saying that it was negligence to get this uncontrolled

agency of destruction off the main line of a railroad in-

stantly and at any cost? The brakeman is indeed re-

ported to have said to the conductor that there was no

eastbound train west of Yucca [30]. This statemeur

made by one employe to the other, while the car was

running down the hill, and quoted by one of those em-

ployes at the trial as part of his narration of what oc-

curred, is not evidence in this case that there was no

train west of Yucca. The distance from Kingman to

Yucca is about 28 miles [23]. There is absolutely noth-

ing to show that the nearest eastbound train, wherever

it was, could have been stopped and sidetracked in time to
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avoid collision with the runaway. One witness was asked

whether or not the two men on the car could have stopped

it west of McConnico and an objection to the question was

sustained [37]. But a responsive answer could have

thrown no light on the matter favorable to the plaintiff's

case, for any one will indulge the belief that somewhere

west of McConnico the car would have come to a stand-

still without the use of brakes. It is not supposable thai

the track is down hill all the way from Kingman to the

Pacific ocean.

We submit that exception No. 2 [page 37] is of n^

value, and we submit that the evidence wholly fails to

show negligence on the part of the defendant in error.

POINT I.

The plaintiff in error produced no evidence what-

ever from which neghgence of defendant in error could

reasonably be inferred, in switching the runaway car

from its main track onto the Chloride line as soon as

possible.

The only negligence charged against the defendant in

error is that it diverted the runaway car from its main

track at the earliest possible moment. That is, its train

dispatcher, having due regard for the safety of traffic

coming against the car on the main track, diverted an

obviously great and imminent menace to it. It will nc

be denied that he was confronted with a sudden anc'

grave emergency. The court will certainly take judicial

notice of the fact that the train dispatcher of a railroad

is charged with knowledge of everything moving ii^

either direction on the portion of the road in his district.
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With him rests the safety of every passenger, employe,

and piece of rolHng stock moving in the district. We
assert, without fear of contradiction, that the presump-

tion is that he issues his orders in good faith and the ex-

ercise of his best judgment. In other words, the bur-

den was on the plaintiff in error to prima facie rebut this

presumption by showing the situation confronting the

dispatcher when he ordered the diversion of the run

away. This he did not pretend to do. It is true a

conversation between brakeman Barber and conductor

Sandidge was introduced, as follows [30] : ''He says to

me Ts there anything coming?' I said, 'No; there is

nothing this side of Yucca.' " But that was nothing

more than Barber's opinion. It is common knowledge

that the condition of traffic on a train dispatcher's dis-

trict is constantly changing. Were it not so, there would

be no need for train dispatchers. The negligence charged

is that of the dispatcher, and the only competent evidence

of the facts on which he issued the diversion order musi.

necessarily be of the actual condition of the traffic on

the district, not what a brakeman on a runaway car sup-

posed it to be, or told the conductor on the car it was.

The court will observe that Barber nowhere testified to

it as a fact, that there was nothing this side of Yucca, but

simply that he said so to Sandidge.

The only other evidence relevant to the point is that of

operator Fordham, at McConnico:

'T knew there were two trains coming east, but did

not know where they were. I cannot recall now what

time they were due at McConnico. They were coming

east on the main line, so that throwing this car oflf the

main line to the Chloride Branch would prevent a col-

lision between it and the first train." [35.]
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We respectfully insist that this evidence not only does

not tend in the slightest degree to show that it would

have been proper for the dispatcher to let the runaway

car pass McConnico, but, on the contrary, it directly

tends to prove that it would have been negligence for

him to let it pass. Plaintiff in error did not pretend to

produce any evidence showing what the dispatcher knew

or ought to have known as to the condition of the main

line west of Yucca, excepting the direct testimony of the

operator at McConnico, who took his orders from thi^

train dispatcher, that he knew there were two trains

coming from the east whose precise position he did not

know, ''so that throzving tJiis car off the main line to

Chloride would prevent a collision between it and tli-

first train."

The presumption is that the dispatcher knew the

grades on his district, and knew the grade between King-

man and McConnico was very heavy—95 feet to the

mile. This, then, is the condition which confronted him,

requiring instantaneous action:

1

.

A car running away down the hill between King-

man and McConnico, the grade being very heavy.

2. At least two trains approaching McConnico from

the opposite direction, and danger of collision of the car

with one of the trains.

3. The choice between a possible collision which might

result in the death of anyone on the car and the train

crew and passengers on the train, besides destruction of

the car and part or all of the train.

4. The possibility of switching the car onto the Chlo-

ride line and saving the lives of those on it and on the
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train, as well as all of the train and possibly the car;

although he could not be certain of saving those on the

car or the car itself.

This situation called for prompt exercise of judgment

by the dispatcher. It was unquestionably his duty to

regard the danger to both the approaching trains and

the runaway car as imminent. There is nothing in the

evidence to warrant the inference that he could assume

the danger was not imminent to the two trains and the

lives of all on board of them.

Right here it is to be observed that there is no evi-

dence whatever of any defect in the switches or rails

of the Chloride line; or that the rails were not strong

enough to hold the car ; or that the car was derailed from

any other cause than its great momentum. In other

words, the only physical factor of danger from diverting

the car presented by the evidence, with which the dis-

patcher had to deal in this emergency, was that the

momentum of the car might make it jump the track when

it left the tangent for the curve.

Now, the dispatcher owed a duty to the crews and

passengers of the approaching trains, as well as to who-

ever were on the runaway car. No doubt this court is

familiar with the modern interlocking plant, or derail-

ing system, the theory of which is that it is better to

wreck one train than two ; and the mechanism of which

is such that if two trains are approaching a crossing, one

is given the right of way and the other on reaching the

danger zone is ditched if it does not stop. However

cold-blooded it may seem to thus deliberately wreck a

train, yet no sane man can deny the wisdom and hu-
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manity of doing so, upon due reflection. And the sys-

tem has not only received judicial sanction, but has been

required by law.

Cal. C. C. P Sec. 1240, Subd. 6:

"No railroad main track crossing, outside the

limits of any incorporated town, city or city and
county, shall be at grade, unless the party proposing

such crossing at grade shall at its own sole cosi

and expense protect such crossing by the construc-

tion, operation and maintenance of an interlocking

plant tvith suitable derails."

In Hydell v. Toledo etc. Ry. Co., 74 Oh. St. 138, yy

N. E. 1066, the headnote reads, in part:

"When one railway company desires to cross the

tracks and right of way of another railway com-
pany at common grade, it is competent for such

companies to agree, as between themselves, upon
the terms of crossing, including the * * * ij^,

stallation and maintaining of an interlocking sys-

tem, * * *."

See also

Chicago & R. Co. v. Indianapolis etc. Co., 165

Ind. 453, 74 N. E. 513, 514;

Minneapolis & St. F. R. Co. v. Cedar Rapids etc.

Co., 114 la. 502, 87 N. W. 410;

Minneapolis & C. P. Co. v. Cowrie etc. Co., 123

la. 543, 99 N. W. 181.

These cases are not cited as showing that a railroad

company would not be liable for injury to passengers

or train crews caused by a derailment due to negligent

running by the derail signal by its train crew; but as

recognizing the correctness of the proposition that it is
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better to wreck one train than two. In the case at bar

the defendant in error is not charged with negUgence

in any way in connection with the running away of the

car; and, on the other hand, it is perfectly clear from the

evidence that the negligence of Sandidge, and his viola-

tion of the rule of the company prohibiting setting out

a car alone on the grade at Kingman was the cause of

its getting away and into its position of great peril. The

sole question before this court is. Can it possibly be said

that the train dispatcher was negligent in ordering the

car to be switched off of the main track onto the Chloride

line, under the circumstances of the case? We say he

did just what the statutes and authorities above quoted

say must be done. Assuming he knew, or should have

known, that the two men were on the car, he also knew

that there were two trains approaching McConnico from

the other direction, and the danger of a collision and loss

of life on one or both of those trains was imminent.

Unlike the case of a derailing device, he did not know

that the car must certainly jump the Chloride track.

There was a chance that it might take the track in

safety. We submit that his judgment was sound and

his order to divert justified ; and that no reasonable man

could say that he was guilty of negligence in exercising

his judgment as he did. It follows that there is nothing

in the case made by plaintiff in error at all tending to

establish the only negligence charged, /. e., that the de-

fendant was negligent when it switched the car to the

Chloride Branch. ....
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No Other Negligence is Charged in the Complaint.

The brief of plaintiff in error apparently goes upon

the assumption that the complaint, as amended, charges

negligence of the defendant in several other respects be-

sides that of diverting the car at McConnico. We sub-

mit that not one of the matters mentioned in the brief

is charged as negligence. These matters are enumerated

at page 6 of the brief. We will consider them seriafuu.

"(a) That the brake on the car was out of order and

insufficient to control the car, as it was loaded, and that

the car was overloaded considering the condition of the

brake:'

In the first place this is a concession that the car was

not overloaded. The statement is simply that it was

overloaded if the brakes were defective. In the second

place, while it is true that the complaint alleges "that at

the time when said car was so switched, as aforesaid, the

brakes upon the same were out of repair and insufficient

to hold said car'' [9], yet it is nowhere alleged that they

were out of repair before that moment, or that the de-

fendant knew or had any opportunity of knowing they

were out of repair before the car was placed on the grade

in violation of the defendant's rule; or that it ought to

have known or was guilty of any negligence in not know-

ing or in not repairing the brakes. Nor is there any

evidence in the case of any particular in which the brakes

were out of repair or defective. The only semblance of

evidence on this point was the mere opinion volunteered

by brakeman Barber [31]

:

'Tf the car hadn't been overloaded and the brakes
were in good working order, I could have stopped it anv-
where I felt like stopping it."
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We submit that this was no evidence at all. It is not

a case of res ipsa loquitur. The car was concededly set

out alone and in motion [engineer Higginson 25, brake-

man Catlett 39, 40] on a heavy grade, and there is no

presumption that a car of ore properly loaded and with

adequate brakes could be stopped on such a grade when

set in motion down the grade. We submit that no proof

of that sort would have been relevant, under the com-

plaint; and even if it had been, facts, such as specific

defects in the brakes or excessiveness of the load, were

the only competent evidence of negligence. Certainly

the bald opinion of Barber is of no probative value and

incompetent.

"(d) That the telegraph operator at Kingman failed

in his duty when he reported the car as running away

and did not mention the fact that two men were on the

car."

Even after the attention of plaintifif in error had been

directed to the fact that no negligence was charged in

the complaint, and the complaint was amended, no such

negligence was charged. The sole charge is that the

defendant carelessly and negligently caused the car to

be switched onto the Chloride line. But if, for the sake

of argument, we were to regard this as a mere detail of

the negligence alleged, we have already demonstrated

that it was sound judgment to so divert the car even at

the risk of injuring or killing everyone on the car. In-

deed, his duty to those on the approaching trains anc'

those on the car required the dispatcher to divert the

car as he did. Under the existing circumstances he took

the best, if not the only, chance of saving the men on

the car and on the trains.
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POINT II.

Mr. Sandidge assumed the risks of handling the car

as he did; and of boarding the car and remaining on it

after he failed to stop it.

First.

We submit that there is nothing in the point made by

plaintiff in error (brief, 13) that there is no question

of assumption of risk in the case because that is an af-

firmative defense and was not pleaded.

The rule is too elementary to require lengthy discus-

sion, that the burden is on the plaintiff to make a prima

facie case, and if his own evidence discloses facts which

preclude his right of recovery he cannot recover. In

other words, if he proves a good defense, he thereby

defeats his action. Contributory negligence is an affirm-

ative defense in California, and must be pleaded; but in

an early case the California Supreme Court said

:

"Another rule in actions of this character is that

it is incumbent upon the plaintiff to make out a

prima facie case in his favor, showing that the dam-
ages claimed by him resulted from the negligence

of the defendant. And where it affirmatively ap-

pears from his own evidence that want of due
prudence on his part was the proximate cause of

the injury complained of he cannot recover."

Dufour V. Central Pac. R. Co., 67 Cal. 319.

And to the same effect:

McGraw v. Friend, 120 Cal. 577;

Fries v. Am. Lead Pencil Co., 141 Cal. 610.
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And in a recent case the Supreme Court of Mississippi

(Dec. 1910) says:

"And it is contended, further, that the defense c

'

assumed risk is an affirmative one, and should

therefore have been pleaded specially, which was

not done. This is the general rule, but has no ap-

plication to this case; for the defense relied on was

developed by appellee's own testimony in his effort

to make out his case. * * * It follows from

these views that the court erred in not givmg the

peremptory instruction asked on behalf of the rail-

road. Reversed and remanded."

Yazoo & M. V. R. Co. v. Woodruff (Miss.), 53

So. 687, 689.

Second.

The defense of assumption of risk is not taken away

by the Federal Employers' Liability Act. That act is a

modification of the common law rule of the employer's

liability, and must be construed as modifying the rule

only in the instances specifically mentioned in the act.

The act takes away the defense of contributory negli-

gence as an absolute bar, and provides (Sec. 4) that an

employe "shall not be held to have assumed the risks of

his employment in any case where the violation by such

common carrier of any statute enacted for the safety of

employes contributed to the injury." On the principle

of expressio unius cxcliisio alterhis, it is clear that con^

gress intended to leave the assumption of risk rule un-

altered, excepting as to the particular appliances speci-

fied in the Safety Appliance Act.

(i) It is not only clear on principle, but has been

frequently judicially declared, that, while contributory
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negligence and assumption of risk may co-exist as dif-

ferent aspects of the same act, they are nevertheless en-

tirely distinct. Contributory negligence is based upon

want of due care. Assumption of risk rests upon con-

tract, the underlying maxim being volenti non fit.

Thornton, Employers' Liability and Safety Ap-

pliance Acts, Sec. 65, p. 97;

St. Louis Cordage Co. v. Miller, 126 Fed. 495;

Chicago and G. W. Ry. Co. v. Crotty, 141 Fed.

913,915,916;

Crookston Lumber Co. v. Boutin, 149 Fed. 680,

683;

Federal Lead Co. v. Swyers, 161 Fed. 687, 690;

Jackson v. Chicago RL L & P. Ry. Co., 178 Fed.

432, 435;

Denver & R. G. Ry. Co. v. Arrighi, 129 Fed. 347;

Morris v. Duluth etc. Ry. Co., 108 Fed. 747, 749;

Kohn V. McNulta, 147 U. S. 238, 37 L. Ed. 150.

In the case of St. Louis Cordage Co. v. Miller, supra,

the headnote reads in part

:

"i. Assumption of risk and contributory negli-

gence are distinct and separate defenses. The
former rests in contract, the latter in tort.

2. The defense of assumption of risk is not con-

ditioned or limited by the existence of contributory

negligence, and the latter is not an element or at-

tribute of it."

The action was by a young woman for damages for

injuries received in consequence of her slipping her fin-

gers in the mashing cog of gearing in a factory. The

appeal was to the Circuit Court of Appeals, Eighth Cir-
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cuit, before Sanborn, Thayer and Van De Vanter, Cir-

cuit Judge. Sanborn, J., in the opinion of the court,

says:

''The defendant did not plead in this case that the

plaintiff was guilty of contributory negligence. Its

only defense was that the rapidly revolving cogs

were seen and known by the plaintiff, that the dan-

ger from them was apparent, and that she assumed
the risk of it. These are the questions, therefore,

which the instruction to the jury presents : Are the

risks from defective places of employment, ap-

pliances and fellow-servants which employees as-

sume by entering and continuing in the service of a

master with knowledge of the situation and its dan-

gers, and without complaint, limited to those risks

the dangers from which are so imminent that per-

sons of ordinary prudence would not incur them?
Or do the risks capable of assumption in this way in-

clude those less serious chances which servants of

ordinary prudence would and do incur?

"The charge of the court answered the first of

these questions in the affirmative, and the second in

the negative. It was, in effect, that the defense of

assumption of risk and the defense of contributory

negligence were identical in effect and coterminous

in extent, that no servant in the exercise of due care

can lawfully assume the risk of a defective place,

defective machinery, or defective appliances, and
that it is only where the danger from them is so

grave that no prudent person would chance it that

a servant can lawfully contract to take the chance

of the injury which they may inflict upon him.
* * * (page 501). The doctrine of assumption

of risk is placed by the authorities and sustained

upon two grounds. That doctrine is that, while it

is the duty of the master to exercise ordinary care

to provide a reasonably safe place for the servant

to work and reasonably safe appliances for him to

use, and while, unless he knows or by the exercise

of reasonable care would have known, that this duty

has not been discliarged by the master, lie mav
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assume that it has been and may recover for any

injury resulting from the failure to discharge it, yet

he assumes all the ordinary risks and dangers inci-

dent to the employment upon which he enters and

in which he continues, including those resulting

from the negligence of his master which are known
to him, or which would have been known to a per-

son of ordinary prudence and care in his situation

by the exercise of ordinary diligence. The first

ground upon which this rule of law rests is the

maxim volenti non fit injuria. A servant is not

compelled to begin or continue to work for his mas-
ter. Ordinarily he does not work for him under a

contract for a stated time. He is at liberty to re-

tire from his employment, and his master is free

to discharge him, at any time. The latter constantly

offers him day by day his wages, his place to work,
and the appliances which he is to use. The former
day by day voluntarily accepts them. By the con-

tinuino- acceotance of the work and the wasfcs he

voluntarily accepts and assumes the risk of the de-

fects and dangers which a person of ordinary

prudence in his place would have known. No one
can justly be held liable to another for an injury

resulting from a risk which the latter knowingly
and willingly consented to incur. (Citing authori-

ties.) * * * (Page 505.) The unavoidable log-

ical deduction from the principles and decisions to

which we have adverted is that assumption of risk

and contributory negligence are distinct and inde-

pendent defenses, that the former rests in contract

and upon the maxim volenti nan fit injuria, and is

not conditioned or limited by the probability or im-
probability, the imminence or remoteness, of the

danger from the risk assumed, or by the existence

or by the absence of contributory or other negli-

gence on the part of the party who undertakes to

assume the risk, while contributoiy negligence
-'

founded upon an absence of ordinary care which
causes or contributes to the injury which is the basis

of the suit. This conclusion is fortified by the num-
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berless decisions in which the defense of assumption

of risk has been sustained in which the plaintiffs

were not guilty of contributory negligence, cases in

which prudent persons in the exercise of ordinary

care would have assumed and ordinarily did assume
the very risks which were the subjects of the action.

(Citing a long list of cases.) Nor is the distinction

between assumption of risk and contributory negli-

gence less marked, nor is the former defense less

applicable, in cases of defects and dangers which
arise during the continuance of the employment
than in those involving defects which exist when
the employe enters upon the service."

In the case of Jackson v. Chicago, R. I. & P. Company,

supra, the headnote reads in part:

"4. Assumption of risk and contributory negli-

gence are distinct and separate defenses and the

former may be pleaded although the defense of con-

tributory negligence is precluded by the statute."

The appeal was to the Circuit Court of Appeals.

Eighth Circuit, before Sanborn and Adams, circuit

judges, and McPherson, district judge. McPherson,

J., writing the opinion of the court, says (p. 434)

:

"i. For many years there has been in Nebraska

a statute allowing a recovery for the death of a

person caused by the wrongful act of another.

* * * Under this statute contributory negligence

is no defense when slight and that of the company
is gross, but the damages shall be diminished in

proportion to the negligence attributable to each,

and all acts of negligence shall be for the jury.

* * * (p. 435). That Jackson assumed the

risks, and that such assumption is not modified or

controlled by the fact that contributory negligence

is no defense, is clearly the settled rule" (citing

numerous cases).



Hook, J., writing the opinion of the court says {p.

347)

:

'^

"The trial court denied a request of the defendant

that the jury be instructed to return a verdict in its

favor for the reason that the plaintiff was guilty of

negligence contributing to his injury. The action

of the court in that respect is assigned as error.

Prior to the time when the act of Congress became

fully operative, the employes of a railroad company
subject to its provisions, engaged in coupling cars

used in moving interstate traffic, but not ecjuipped

with automatic couplers, assumed the ordinary risks

and hazards of that employment, and the company
was not liable to them for injuries resulting there-

from. The common law doctrine of the assumption

of risk was then applicable. But a new rule is pre-

scribed by the act. It is specifically provided that

the employes shall not longer rest under the burden

of that assumption in respect of any car used con-

trary to its provisions. While this is true, the rail-

road company is not thereby deprived of the defense

of contributory negligence. With an exception un
necessary to be noted here, the risks and dangers

of an employment which at common law are as-

sumed by the employe are not those which arise

from the negligence of either party, and when the

burden of those assumed risks and dangers were
lifted from the employe by statutory enactment, and
cast upon the railway company, there was not trans-

ferred therewith a responsibility for the negligence

of the employe himself. The rationale of the doc-

trine of assumption of risk is not that which sup-

ports the rule of contributory negligence. They
operate differently and are dependent upon widely

different principles. Railway Company v. McDade,
24 Sup Ct. 24, 48 L. Ed. 96; St. Louis Cordage Co.

v. Miller (C. C A.), 126 Fed. 495.
"It cannot be assumed that by the passage of a

salutary law designed for the protection of those

engaged in a hazardous occupation Congress in-

tended to offer a premium for carelessness or to
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grant immunity from the consequence of negli-

gence. The reasonable conclusion is that the de-

fense of contributory negligence is as available to a

railroad company after as before the passage of the

act of Congress, although it has not complied with
its requirements."

This is clear and pointed authority for our proposition

that the change in the common law rule as to contrib-

utory negligence worked by the Employers' Liability

Act does not abolish the defense of assumption of risk.

Indeed, the act is to be construed according to the well-

known rules of noscitur associis, and expressio unius

exclusio alterius. In other words the statute having

singled out certain of the common law rules for modifi-

cation, the very fact that it does not mention others,

e. g., the assumption of risk rule, demonstrates the in-

tention of the legislature not to modify such other rules,

and it may be further said that the fact that Congress

has adopted a safety appliance act, which cuts off the

defense of assumption of risk in certain specific cases,

but not generally, is additional proof of the intention to

leave the general rule of assumption of risk in full force.

In Chicago G. W. Ry. Co. v. Crotty, supra, the head-

note reads in part as follows:

"i. While assumption of risk and contributory

negligence rest upon different grounds and are dis-

tinct and independent defenses, they are not neces-

sarily incompatible but may and sometimes do arise

out of the same facts, as where the danger is not

only known or obvious, but injury therefrom is so

imminent that no person of ordinary prudence
would assume the risk.

"2. Where a servant knows and appreciates the

danger of the act which he undertakes, he does not
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any the less assume the risk of injury or become
chargeable with contributory negligence, as the case

may be, because he undertakes it under the direc-

tion of his superior."

Van De Vanter, J., says in the opinion of the court

(P- 915):

"While assumption of risk and contributory neg-

ligence rest upon different grounds and are distinct

and independent defenses, they are not necessarily

incompatible but may and sometimes do arise out

of the same facts, as where the danger is not only

known or obvious but injury therefrom is so immi-
nent that no person of ordinary prudence would as-

sume the risk (citing authorities). This case is of

that character. Walking between moving cars sep-

arated only a short distance is always attended witl"

much and obvious danger. The deceased was walk-
ing between moving cars; more than that he was
attempting to hold in place between them an un-
wieldy fence post which recjuired such use of his

arms and of the strength of his body as to impair

his capacity to use them quickly and freely for hi-

protection. The irregular and jerky movement of

one of the cars made his task altogether uncertain

of accomplishment. If the post slipped, as it w^a-

likely to do at any moment, it would be most difficult

for him to extricate himself from his position be-

fore the gap between the cars was closed, and, fail-

ing in this, he would almost certainly receive serious

injury if he did not lose his life. The danger was
therefore imminent as w^ell as obvious; so much so

that no person of ordinary prudence would have as-

sumed the risk. By its assumption the deceased
manifested a reckless disregard of his own safety

and was guilty of contributory negligence."

This case bears a very strong analogy to the case at

bar. The clear purport of all the authorities is that al-

though the risk assumed is connected with an act of con-
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tributory negligence, yet the two defenses of assumption

of risk and contributory negligence are severable and

independent.

In the case of Union Pacific R. Co. v. O'Brien, 49 Fed.

538, 542 (8th Circuit), the defendant requested the fol-

lowing instruction:

"The court is asked to instruct the jury that a party

taking employment as an engineer in running a loco-

motive assumes the risks that are incident to the employ-

ment, and to the running of locomotives over the roads

operated by his employe ; and if the jury believe that the

country through which this road ran and its location was

such that sand was frequently deposited on the track,

then the deposit of sand on the track when heavy rains

occurred must be taken as one of the ordinary risks of his

employment, and the duty of the engineer was to be

vigilant in avoiding it ; and, if the jury believe that the

lack of such vigilance on the part of the deceased con-

tributed to the accident, then the plaintiff can not re-

cover."

Shiras, J., in the opinion of the court, says

:

"It is claimed on behalf of plaintiff in error that

the second instruction asked by the company pre-

sents the rule that an employe assumes the ordinary

risks of his employment, and cannot recover for an

injury resulting therefrom, and that the court did

not present this question to the jury. It is doubtful

whether the instruction was intended to refer to

this rule, for the concluding part thereof only asks

the court to rule to the jury that, if lack of vigilance

on the part of the deceased contributed to the acci-

dent, then the plaintiff could not recover, and it is

entirely probable that the trial court understood the

instruction to be applicable only to the question of

contributory negligence, which was fully covered

by the charge of the court."

"If the present contention of counsel is correct,

then the instruction, as asked, is open to the objec-



—24—

tion that it confuses together two distinct proposi-

tions, to-wit: that relating to the risks assumed by

an employe in entering a given service, and that

relating to the amount of vigilance that should be

exercised under given circumstances; a mode of

asking instructions which cannot be approved, as it

is liable to mislead the court and to confuse the

jury."

The decision was affirmed by the Supreme Court,

which expressly adopted the reasoning of the court below

upon the instruction requested, holding that the instruc-

tion was bad

"because it confused tzuo distinct propositions,

that relating to the risks assumed by an employe
in entering a given service, and that relating to the

amount of vigilance that should be exercised under
given circumstances. * * *"

Union Pacific Co. v. O'Brien, i6i U. S. 461, 40

I.. Ed. 766, 770.

Certainly the defense of assumed risk remains in full

force, except as modified by statute. Congress knew that

in Illinois, where the doctrine of comparative negligence

was long adhered to, the defense of assumed risk was

recognized as a complete bar. Congress knew, also, that

in admiralty, where the doctrine of comparative negli-

gence was applied the defense of assumed risk was rec-

ognized as a bar.

The Scandinavian, 156 Fed. 403.

Congress knew, also, that the United States Supreme

Court had recognized that assumed risk was a defense

distinct from the defense of contributory negligence.

Therefore in modifying the doctrine of contributory

negligence Congress cannot be supposed to have intended
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to affect in any way the doctrine of assumed risk. Fur-

thermore, in the employer's liabiHty statute itself Con-

gress saw fit to refer expressly to the rule of assumption

of risk and to abrogate that rule with respect to certain

risks only. It must, therefore, be supposed that Con-

gress not only had no intention of abrogating it entirely,

but that Congress had the intention not to change the

rule as to assumed risk, except in the particulars ex-

pressly mentioned. And it should be observed in pass-

ing that counsel for plaintiff in error evidently agree

with us on this point, for they have not essayed to gain-

say it.

Third.

The case at bar presents a clear case of assumption of

risk which made it the patent duty of the learned trial

judge to nonsuit the plaintiff. It is also a striking ex-

ample of the co-existence of assumption of risk and neg-

ligence on the part of the plaintiff. We use the word

negligence advisedly; for we insist that there is no evi-

dence of any negligence on the part of the defendant in

the case, so that the plaintift*'s negligence, though one

of the proximate causes of the accident, was not tech-

nically contributory negligence.

The plaintiff in error was grossly negligent in

handling the defendant's car. According to the rules

of the company, introduced in evidence by plaintiff in

error, and the contention in her brief [8 (b)], conductor

Sandidge was responsible for the safety of the train and

for the car of ore which was in his charge. It is com-

mon knowledge that the conductor is the "captain of the
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ship" and responsible for all movements not only of the

train as a whole but also of every car composing it. Con-

ductor Sandidge was in fact in charge on the day of the

accident, for it was pursuant to his orders that the car

in question was set out on the main line. The testimony

with regard to this movement of the car is as follows

:

Brakeman W. H. Barber:

''We was standing there at the freight house un-

loading freight. And got the freight unloaded, and

Sandidge told me all we had to do was to pick up a

car of ore, set it out on the main line, get water and

back onto it; and when we had it all made up, he

would go and get orders." [29] "I don't know
where I was when Mr. Sandidge told me to take the

car of ore and put it on the main track." [32.]

Head Brakeman J. E. Catlett :

"A\'e was unloading freight there. And the con-

ductor says we have got another car to get out now.
We had our train already made up. And he says,

we have got another car to get. He says it is the

fifth car. We had hold of three cars that we were
to take, and this fifth car made us make a switch

with it, and we pulled out and cut it off and backed
the other car in, because we had made a spot of

some cars there and didn't want to move them."

[38]

There can be but one interpretation of the language

of these witnesses. "Sandidge told me all we had to do

was to pick up a car of ore, set it out on the main line.

* * * I do not know where I was when Mr. Sandidge

•told me to take the car of ore and put it on the main

track," means just what it says, that one car alone. And
the further expression, "get water and back onto it"
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makes it, if possible, plainer that Sandidge ordered the

car to be left alone on the main track. If this had not

been so, brakeman Barber certainly would have said so

voluntarily; or, if he had not, counsel would have asked

him a question which would have clearly elicited the fact.

And the operation which all the witnesses describe of

cutting- this one car off on the main track from the other

three cars in the drag, shows that the crew so under-

stood the order. This was contrary to the rule of the

company which prohibited setting a car out alone on the

main track in the yard at Kingman. Head brakeman

Catlett testified without contradiction [39] :

'The grade between Kingman and McConnico is

about 95 feet to the mile. It is not quite as steep in the

yard as it is further down."

Cross-examination

:

"Q. But it is a heavy grade in the yard, isn't it? A.

Yes, sir.

"Q. Well, as you understand the practice of switch-

ing and the requirements of the company, with regard to

switching, the reason why they don't let you set out a

single car on the main track on that grade is because it is

a heavy grade and the danger of the car getting away,

isn't it? A. Why, that is their rules; yes, sir.

"Q. And that is the reason for the rule, isn't it ? That

the grade is so heavy that anv car may get awav? A.

Yes, sir."

Redirect examination:

"A. The custom of the employes of that road is to

obey the rule. They are discharged if they do not.''

The necessity for a rule prohibiting the setting out of

a single car on the main line at a point where the grade
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was so heavy, and from which the grade increased for

many miles on the main Hne, is so obvious that the court

will surely agree with us that it would have been gross

negligence of the defendant had it not established and

enforced such a rule. It needs no argument to prove

that the danger of a single car with its own brakes only

to depend upon running away on a heavy grade is much

greater than that of an entire train running away; for

not only is the aggregate braking power distributed over

the entire train, but the engine can control the train if it

shows a tendency to move down the grade. The menace

to traffic approaching on the main line from a runaway

car speaks for itself. So, we repeat, when Mr. Sandidge

ordered that this car, heavily loaded with ore, be set out

alone on the main track, he was guilty of a gross viola-

tion of a most reasonable and important rule of the de-

fendant in error. It is a well settled rule of law that the

violation of a reasonable rule of the employer is negli-

gence in law.

St. Louis & San Francisco Ry. Co. v. Schu-

macher, 152 U. S. yy, 38 L. Ed. 361

;

Davis Adm. v. Nuttallsburg Coal & Coke Co., 12

S. E. 539;

Deeds v. Chicago, R. I. & P. Co., 37 N. W. 124;

Eastburn v. Norfolk & \\\ R. Co., 12 S. E. 819;

East Tennessee, V. & G. Ry. Co. v. Smith, 14 S.

W. 1077;

Francis v. Kansas City & St. T- etc. Ry. Co., 19

S. W. 934;

Fritz V. Mo., K. & T. Rv. Co. of Texas, 30 S. W.
85;

Gardner v. Mich. Cent. R. Co., 26 N. W. 301

;
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^ Gleason v. G. H. & M. Ry. Co., 73 Fed. 647;

Great Northern Ry. Co. v. Hooker, 170 F'ed.

154;

Green v. Brainerd etc. Ry. Co., 88 N. W. 974;

Lacroy v. N. Y. L. E. & W. R. Co., 30 N. Y. 391

;

Nordquist v. Great Northern Ry. Co., 95 N. W.

322;

Olson V. Chicago R. & N. R. Co., 38 N. W. 353;

Richmond & D. R. Co. v. Free, 12 So. 294;

Robinson v. West Va. & P. R. Co., 21 S. E. ^2^^',

Russell V. Richmond & D. R. Co., 47 Fed. 204;

Sedgwick v. 111. Cent. R. Co., 41 N. W. 35;

Shenandoah Val. R. Co. v. Lucado's Adm., 10

S. E. 422;

Sutherland v. Troy & B. Ry. Co., 26 N. E. 609;

Ward's Adm'r. v. Chesapeake & O. Ry. Co., 19

S. E. 389;

Westcott V. N. Y. & N. E. R. Co., 27 N. E. 10.

It follows that Mr. Sandidge was guilty of negligence

as matter of law, in directing his crew to set the ore

car out alone on the main track. This negligence was

the inception of his trouble.

We submit that it is abundantly shown by the cases

above cited and quoted that when he placed the car in

such a dangerous position, in violation of the rule, he

assumed all risk attendant upon so doing.

The evidence shows that the car was backed onto the

main line, cut off from the rest of the drag, and never

stopped moving until it left the rails of the Chloride

track. Everything which Sandige did after he discov-
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ered that the car was running away was done in an effort

to avert the consequences of his neghgent handhng of

the car in violation of the rule. There is no logical

escape from the conclusion that he assumed all the risk

attendant upon his efforts to stop the car. We cannot

do better than quote the following language of the

learned trial judge on this branch of the case:

The Court: "The evidence disclosed the fact yester-

day that the deceased voluntarily put himself on this

runaway car to follow it down the grade, and the other

circumstances shown in the testimony created to my
mind, before any motion was made for a non-suit, that

that would be an insuperable bar to recovery. That
was the first intimation in my mind, but in view of the

importance of the matter and the earnestness with which
plaintiff's counsel pressed the opposite theory upon me,

I have given an unusual opportunity for argument.

"This argument, however, and further consideration

of the matter, has only confirmed the first intimation in

my mind.

'T am going to cite some facts perhaps that are not

absolutely necessary to my decision, but the facts ought
to be considered.

"There was a rule of the company that a car on this

main track under the circumstances surrounding the car

on which Mr. Sandige was fatally injured, should not

be left standing alone. After hearing the testimony of

the last witness upon that subject, the head brakeman,
there is no question that the evidence shows the exist-

ence of such a rule.

'T am fully satisfied, too, that a fair interpretation of

the language of Mr. Sandige to Barber, the brakeman,
was to the effect that he should take that car and put it

out, not with other cars, but put it out and leave it stand-

ing alone. That word "alone" was not used, but I am
satisfied that a fair interpretation of the language was
that that was what he directed the brakeman to do, and
certainly the brakeman so understood the language, be-

cause that is exactly what he did do. In the face of
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those two facts, it has been argued, and I may say not

without force, that when Mr. Sandige adopted that

method of attaching that car to his train, he assumed,
and must be held in law to have assumed, whatever risk

might be incident to such handling of the car. That is

the first proposition of Mr. Van Cott, and while I do not

rest my decision upon that alone, still it is not without
force.

"After the car was left alone the brakeman discovered
that, as he thought, something was the matter with the

brake, and at any rate the brake would not handle the

car, it would not check down the movement of the car

even before it reached the heavy grade of 95%. Both
the brakeman and the deceased knew that the car could

not be controlled in that way. There was no sudden,
pressing emergency, because Mr. Sandige, after getting

on the car, descended from it and put sand on the track

to see if he could arrest the movement in that way. So
that it was certainly known both to Mr. Sandige and
to the brakeman Barber that the car could not be con-
trolled by the brake, which was the only possible method,
as it was alone, of controlling it on any sort of down
grade. They both knew that the brake would not con-
trol it, and of course nobody would say that an experi-

enced railroad man would not know that that was at-

tended with great peril and danger to be upon the top

of a runaway car moving down grade, with a brake
which was powerless to control it even before it reached
the heaviest grade. I say the peril is obvious—so ob-
vious that nobody could for a moment fail to realize it.

''Then the deceased is placed in the position of having
knowledge of the perilous position which he occupied
after he put himself on top of the car the last time, and
the conversation between the parties shows that they
realized it, so that there is absolutely no ground for an^

difference of opinion upon this testimony but that the

deceased, for some reason or other, fully appreciating
that peril, determined to accept the risk and take it. It

was not a case of negligence or carelessness, but it was
a case in which for some cause or other, with a full

knowledge of the peril and danger, he accepted the risk.
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"Now, the rule as stated here seems to be that

wherever a party voluntarily and needlessly places him-

self in a place of peril, and is injured, he cannot recover.

The rule is otherwise stated in this case of the Cordage
Company v. Miller. In the cases there cited the matter

of course should go to a jury. If there is any question

about whether the danger of riding upon this open car

was a recondite, concealed danger, that would carry the

matter to a jury, but there is nothing here of that sort,

absolutely nothing.

"There cannot be any doubt in my mind that no two
reasonable minds could reach any conclusion other than

that the deceased for some cause or other voluntarily

took upon himself this risk, and voluntarily accepted it.

I will not undertake to say that there are no circum-

stances that might have justified it. However, the rule

is well understood that if an employe takes upon himself

the risk and assumes it, the law is that he cannot recover

for any injury therefrom sustained."

At page 12 of the brief of the plaintiff in error it is

said:

"That the operator at Yucca was not at his post of

duty is shown on the testimony of Irving J. Whitney:
'The dispatcher immediately called Yucca a few times

—

Yucca did not answer, and he then called McConnico.'
"

And at page i8 it is said:

"The accident was caused by the negligence of the

defendant in not having any operator in the Yucca office

to receive the orders from the train dispatcher. * * "*""

The answer to this charge of negligence is two-fold.

In the first place, no such negligence is charged in the

complaint. In the second place, there is nothing in the

mere fact that the train dispatcher was unable to get the

operator at Yucca at once from which it can be inferred

that the operator at Yucca was guilty of any negligence
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attributable to the defendant. Non constat but that he

had become suddenly indisposed or was necessarily ab-

sent from the office at the moment; and we submit that

before his absence at that moment can be charged as

negligence of the defendant, facts must be shown from

which negligence could reasonably be inferred.

Finally.

The case of Southern Pacific Company v. Seley, 152

U. S. 145, 38 L. Ed. 391, aptly illustrates the position we
take.

In that case the deceased was employed in the defend-

ant's railroad yard, and while at his work coupling cars,

caught his foot in an unblocked frog and was unable to

extricate it in time to escape being run over and killed

by a car. The court held, Mr. Justice Shiras writing the

opinion, that the evidence showed that the deceased had

been in the employ of the defendant for several years as

brakeman and conductor of freight trains ; that his duty

brought him frequently into the yard in question to make

up his trains; that he necessarily knew of the form of

frog there in use; that it is not shown that he had ever

complained to his employer of the character of frogs

used by them ; and therefore he must be assumed to have

entered and continued in the employ of the defendant

with full knowledge of the dangers asserted to arise out

of the use of unblocked frogs.

And the court further held that Seley was also guilty

of contributory negligence and therefore not entitled to

recover.
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"Knowing, as he did, the character of the frog,

and the HabiHty of being caught in it, and after hav-

ing been specially warned by the assistant brake-

man, he yet persisted in exposing himself to an ob-

vious danger."

So we say in the case at bar though the deceased was

guilty of negligence in the manner in which he handled

the car, yet he also assumed the risk of continuing on the

car after he found he could not stop it. It is nowhere

shown that any rule of the company required him to

mount the car and go down the grade with it.

As the learned trial judge says, the great hazard of

so doing was perfectly obvious, and he took it with his

eyes open, voluntarily. He could have refused to go

down the grade on the car, and at once have notified the

operator at Kingman, and the car would have been di-

verted from the main track without risk to him.

Respectfully submitted,

E. W. Camp,

U. T. Cloti^elter,

A. H. Van Cott,

Attorneys for Defendant in Error.


















